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A court of equity always looks with favor upon one who has 
paid money and has failed to receive that for which he paid his 
money. Such an one has been recognized since the earliest days 
of the chancery courts. He claims and obtains the attention 
of the court beyond almost any other kind of suitor. He is well 
known in those cases where land is sold and deeded to A., while 
the money for the purchase is paid by B., and in such cases 
equity declares that A. holds the land in trust for B. In fact, 
the whole doctrine of that branch of resulting trusts depends 
upon that one fact, that the suitor has paid his money and failed 
to get an equivalent. Again, a strong instance of the favor with 
which equity regards this species of suitor is the doctrine 
which protects a bona fide purchaser, who has paid full value for 
the property which he has purchased. The leaning in his favor 
is so strong that a court of equity will even extinguish a prior 
equity in favor of such a purchaser, if he also holds the legal title, 
and allow him to keep the property free and unencumbered, 
although the person from whom he bought it may have held the 
property in trust, or may have held it subject to some other 
equity in favor of a third person. The transfer being for a full 
and valuable consideration, and being made in complete ignorance 
of any equity and in good faith, vests a title in the purchaser 
which is stronger than the equity of the former owner or bene- 
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ficiary. In numerous other instances, comprising specific per- 
formance of contracts, vendor’s liens, etc., equity has shown the 
same inclination in favor of one who has spent money without 
receiving his equivalent. As is indicated by the instance of a 
resulting trust given above, the same privileged personage ap- 
pears in the doctrine of trusts, and is treated with the same 
distinguished consideration. And again, when an executory 
agreement to create a trust is made, and there is valuable consid- 
eration for this agreement, a court of equity will take jurisdiction 
to complete the trust, when the formalities are incomplete and 
carry out the contract so far as possible according to the scheme 
originally contemplated. 

In the formation of trusts, however, there are many instances 
where there is no valuable consideration moving from the trustee 
or beneficiary to the grantor. The doctrine of trusts, as applied 
in practice, is often a device by which property is divided or 
settled among the various members of a family, and in such divis- 
ions there is no pecuniary consideration for the gift which the 
settler makes of the property which he thus settles upon the 
members of his family. It is not intended to discuss in this 
paper the great class of trusts in wills, as testamentary 
dispositions of property are governed by rules wholly different 
from those which govern the disposition of property inter vivos, 
It may be said that the larger part of the trusts established by 
deed in the lifetime of the donor, are wholly without pecuniary 
consideration, and are the results of those affections which nat- 
urally exist between the members of the same family or of 
some interest produced by acquaintance and intimate relations 
between those who do not belong to the same family. 

The question then arises whether the courts of equity will treat 
these trusts in the same manner as those which are based ona 
valuable consideration. It has just been said that equity will 
enforce a trust based on a valuable consideration, although the 
trust has not been completely formed. Will equity do the 
same for a voluntary trust? And if not, when will equity 
regard the trust as completely formed, and against whom 
will the trust when thus formed be enforced. It is proposed 
to examine these questions at some length. That the discussion 
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has a practical value, is shown by the numerous decisions in 
the courts of the present day on these points, particularly 
the effect of transfers or assignments of deposits in savings 
banks. On these questions, also, the mind of the court of 
Chancery in England has been engaged for a series of years, ex- 
tending back at least three centuries. The facts which are put 
in evidence in most of the cases in this series form one of four 
combinations. 

First. They may show that the original owner of the property 
in question had a settled intention of disposing of the property 
in some way for the benefit of the person who claims to be the 
beneficiary (this intention arising from the relationship of the 
parties and their consequent affection, or from whatever source, 
provided it be not a pecuniary consideration), but that the inten- 
tion has never resulted in any specific act of any kind or in any 
verbal disposition of the property. 

Second. They may show the existence of the intention so to 
benefit some person, but they may show, in addition, that the 
owner of the property has gone further, and has actually prom- 
ised to make such a disposition of the property, so as to benefit 
the person, but that this promise was made entirely without 
pecuniary consideration. 

Third. It may be shown that the owner of the property had 
an intention to benefit some one, and actually made a disposition 
of the property, but that the disposition was not a complete and 
final creation of a trust, some expression being used by the donor, 
indicating an intention to complete it at some future time or 
the means used being insufficient to transfer the legal title to the 
trustee. 

Fourth. It may be shown that the donor had an intention to 
make such a disposition, and that he has finally carried it out, and 
created a perfect trust, either by declaring, in plain terms, that 
he constitutes himself a trustee for the beneficiary, and using 
such formalities as may be necessary to complete this declara- 
tion; or by transferring the legal interest in the property, so far 
as by its nature it admits of such transfer, to a trustee. 

It is evident, at a glance, that there can be no question of the 
application of the law to the first state of facts, or to the fourth. 
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In the first case there are lacking all the elements of a gift in 
trust, except the intention to make such a gift, and few cases 
which had not some stronger feature than this would be brought 
into court. Again, in the fourth case, there is no question that 
the court would enforce a trust thus created, and give full effect 
to the disposition of the property made by the donor, although 
it was made without any valuable consideration moving to him 
from the beneficiary. But the two middle divisions represent 
the facts as they appear in most of the cases which have been 
brought before the courts, and these are the ones to which we 
shall devote our attention, and from which we shall attempt to 
extract such principles of law as they shall seem to contain. 

As to the second and third, it may be said that in many of 
the earlier cases the attempt was made by counsel to put forward 
the theory (and it received some countenance from the courts) 
that an agreement to settle property in trust on a near relative is 
not an agreement without consideration; that the relationship 
affords a meritorious consideration, although there is no valuable 
consideration, and that the agreement being on consideration, 
would be enforced by a court of equity and carried out so as to 
form a complete trust. This theory also received some counte- 
nance from the doctrine of law applicable to the covenant to stand 
seized to the use of relatives,in regard to which it was often said 
that blood and affection formed a sufficient consideration. 

Thus it happened that, although it was early decided that an 
agreement to create a trust, if made to a stranger, and without 
consideration, would not be carried out by a court of equity, it 
was not till some time later that it was clearly understood that 
the same rule applied to promises, or imperfect transfers, made 
to relatives, and attempts were made to support these transac- 
tions as covenants. Thus in the case of Colman v. Sarrel,' a 
married man assigned by deed a number of bank annuities to 
trustees in trust for a married woman (not his wife), and her 
children. The only way of making a complete transfer of that 
species of property was by a transfer on the books of the bank, 
and this was not done by the settlor. The court therefore held 
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that the trust had not been completely established. There was, 
however, also a covenant in the deed to the effect that if the 
grantor should outlive the donee, he would pay the interest and 
dividends to such of her children as she should direct. It was, 
therefore, sought to gain the assistance of the court to carry out 
this covenant and obtain a declaration of trust for the children 
of the income of the fund. But Lord Eldon, who was then 
Chancellor, refused the application, saying: ‘* When a deed is 
not sufficient in truth to pass the estate out of the hands of the 
conveyor, but the party must come into equity, the court has 
never yet executed a voluntary agreement. * * * Whenever 
you come into equity to raise an interest by way of trust, you 
must have a valuable, or, at least, a meritorious consideration.”’ 
So in Ellison v. Ellison,' Lord Eldon again says: ‘I take the 
distinction to be that if you want the assistance of the court to 
constitute you cestui que trust, and the instrument is voluntary, 
you shall not have that assistance for the purpose of constituting 
you cestui que trust; as, upon a covenant to transfer stock, etc., if 
it rests in covenant, and is purely voluntary, this court will not 
execute that voluntary contract. But if the party has com- 
pletely transferred the stock, etc., though it is voluntary, yet the 
legal conveyance being effectually made, the equitable interest 
will be enforced by this court.’’ Thus it appears that the 
wholly voluntary agreement to convey in trust was at this time 
not enforced in equity, but the question whether such an agree- 
ment would be supported if made ona meritorious consideration 
was still undecided. A few later cases continued in the line indi- 
cated by Lord Eldon’s dicta quoted above,’ but later decisions 
still have overruled these and settled the rule to be that such an 
agreement can only be supported by a pecuniary consideration.’ 

Yet, although a previously formed relationship is no consid- 
eration for such a trust, a marriage contract entered into upon 
the faith of such a trust being formed is a good, valuable con- 


1 6 Ves. 656. 5 Antrobus v. Smith, 12 Ves. 39; Dil- 

2 See Watts v. Bullas, 1 P. Wms. 60; lon v. Coppin, 4 M. & Cr. 647; Jeffreys v. 
Ellis v. Nimmo, L. & G. 333, temp. Sug- Jeffreys, Cr. & Ph. 138; cf. Holloway r. 
den, Headington, 8 Sim. 324. 
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sideration for the formation of the trust; and such a trust, 
although not completed, will be enforced in equity.’ 

The majority of the cases on this subject, however, fall into 
the third of the divisions enumerated above, and the main ques- 
tion is whether the trust fund has been completely formed and 
the relation of trustee and cestud que trust fully established. 
The formation of the trust may take place either by an explicit 
declaration of the owner that he holds the property as trustee 
for some one, —thus constituting himself trustee for such per- 
son, —or by a conveyance of the legal title in the property to 
some person in trust for a third person. Whenever the trust 
has been completely formed in either of these methods, it will 
be enforced in favor of the cestui. by a court of equity,’ while 
if this transfer or this declaration does not completely form the 
trust ; if the transfer is insufficient to convey the legal title to 
the trustee; if the grantor does not intend the act to be a final 
disposition of the property; if he shows an intention to com- 
plete it at some future day, the transaction will not create a 


valid trust.’ 


1 East India Co. v. Claval, Prec. in 
Chan. 879, 880; s.¢., 2 Eq. Cas. Abr. 52; 
Simmons v. Edwards, 16 M. & W. 838; 
Clarke v. Lott, 11 Ill. 105. 

2 Goodwin v. Goodwin, 1 Ch. Rep. 
173; Villers v. Beaumont, 1 Vern. 100; 
Lady Hudson’s Case, Prec. in Ch, 235; 
Williamson v. Codrington, 1 Ves. sr. 
511; Ellison v, Ellison, 6 Ves. jr. 656; 
Pulvertoft v. Pulvertoft, 18 Ves. 84; Ex 
parte Pye, 18 Ves. 149; Petre v. Espi- 
nasse, 2 M. & K. 496; Bill v. Cureton, 2 
Zé. 508; Collinson v. Patrick, 2 Keen, 
128; Padfield v. Padfield, 68 Ml. 210; 
Wyble v. McPheters, 52 Ind. 893; Dres- 
ser v. Dresser, 46 Me. 48; Robinson vw. 
Ring, 72 Jb. 140; Stone v. Hackett, 12 
Gray, 227; Sewell v. Roberts, 115 Mass. 
262; Lane v. Ewing, 31 Mo. 75; Blas- 
dell v. Locke, 52 N. H. 238; Garnsey v. 
Mundy, 24 N. J. Eq. 243; Souverbye v. 
Arden, 1 Johns, Ch. 240; Bunn v. Win- 
throp, Jb. 829; Martin v. Funk, 75 N. Y. 
134; Ashurst’s Appeal,77 Pa. St, 464; Hel- 


fenstein’s Appeal, 78 Pa. St. 328; Fel- 
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Whaley, 148. C. 210; Martin v. Young 
blood, 8 Humph. 581; Hardman ». Orr, 
5 W. Va.71; Adams v. Adams, 21 Wall. 
185; Neves v. Scott, 9 How. (U. S.) 196; 
s. c., 18 How. 271. 

3 Anon., 12 Mod. 603; Colman v. Sar- 


rel, 1 Ves. jr. 50; Jefferys v. Jefferys, 


Cr. & Ph. 188; Bayley v. Boulcott, 4 
Russ. 845; Colyear v. Mulgrave, 2 Keen, 
81; Cotteen v. Missing, 1 Madd. 176; 
Denning v. Ware, 22 Beav. 184; Tatham 
v. Vernon, 29 Beav. 604; Uniacke ». 
Giles, 2 Molloy, 257; Morgan v. Malle- 
son, L. R. 10 Eq. Cas. 475; Crompton v. 
Vasser, 19 Ala. 259; Kinnebrew v. Kin- 
nebrew, 35 Ala. 628; Estate of Webb, 49 
Cal. 542; Clarke v. Lott, 11 Ill. 105. 
Badgley v. Votrain, 68 Ill. 25; Banks v. 
May, 3 A. K. Marsh. 1247; Robinson v. 
Ring, 72 Me. 140; Northrup v. Hale, 73 
Me. 66; Lloyd v. Brookes, 34 Md. 88; 
Murray v. Cannon, 41 Md. 466; Taylor 
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In determining whether a trust has been completely formed it 
js necessary to consider the nature of the property which is the 
subject of the trust, and the mode which the donor has adopted 
of creating the trust. 

The two modes of creating the trust already stated are applicable 
to all kinds of property, and a careful distinction of the two modes 
will reconcile many of the decisions which may seem at first sight 
irreconcilable. And it may be said in general that when either 
of these ways is adopted by the owner of the property and fully 
carried out, the court will support the trust. Numerous at- 
tempts have been made, however, to class with the second of 
these modes transactions which are in their nature different, e.g., 
incomplete gifts, incomplete or inefficient assignments, incom- 
plete formations of trust deeds and assignments, and these attempts 
have met with varied success, particularly in the earlier English 
decisions. 

There is no doubt that by a sufficiently plain declaration 
of trust, a man may voluntarily make himself a trustee in re- 
spect to his own property, in favor of somebody else. Thelead- 
ing case on the point, a case which has done duty to prop 
almost any kind of false theory of voluntary trust is Ex parte 
Pye,' decided by Eldon, Lord Chancellor. In that case A. re- 
quested his agent in France to buy an annuity for B. The agent 
did so, but as B. was then a married woman, and unsettled - 
in mind, the annuity was taken out in the name of the donor, A. 
He also sent his agent a power of attorney to transfer the 
annuity to B. whenever he, the agent, should think proper. The 
transfer was made to B. by the agént after the death of B.’s 
husband, but it was also after the death of A., which fact, how- 
ever, the agent knew nothing of, and by the law of France, a 
power of attorney was not revoked by the death of the principal 
until the attorney was notified of it. Under the circumstances 


v. Henry, 48 Mo. 550; Brabrook v. Bos- Young, 80 N. Y.422; Withers v. Weaver, 
ton Five-Cents Savings Bank, 104 Mass. 10 Pa. St. 391; Helfenstein’s Estate, 77 
228; Gerry v. Howe, 130 Mass. 850; Pa. St. 328; Trough’s Estate, 75 Pa. St. 
Minturn v. Seymour, 4 Johns. Ch. 497; 115; Darlington v. M’Coole, 1 Leigh, 36; 
Acker v. Phenix, 4 Paige Ch. 305; Mar- Stone v. Bishop, 4 Cliff. C. C. 593. 
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Lord Eldon held A. a trustee for B. saying: ‘* It is clear that 
this court will not assist a volunteer, yet if the act is completed, 
though voluntary, the court will act upon it. It has been de- 
cided that upon an agreement to transfer stock, this court will 
not interfere, but if the party had declared himself to be a 
trustee of that stock it becomes the property of the cestui que 
trust without more, and the court will act upon it.’’' Upon the 
strength of this case, the solicitors mm various cases have urged 
upon the courts the theory that whenever an assignment is made 
which fails to carry the property it was intended to transfer, the 
courts of equity should consider the owner of the property as 
having declared himself a trustee of that property for the benefit 
of the person to whom he intended to carry it. This theory has 
the disadvantage of being an addition to the number of legal fie- 
tions already too large, and being a perversion of the real trans- 
action. 

The attempts which achieved the most success in this line 
were the two cases of Morgan v. Malleson,’? and Richardson v. 
Richardson.* In the former of these cases the property con- 
sisted of an India bond, on which the owner wrote, ‘* I hereby 
give and make over to‘ C.’ one India bond.’’ There was no 
delivery of the bond, and the transaction could not, therefore, be 
supported as a complete gift inter vivos. No mention was made 
in any shape or manner of the intention of the donor to create a 
trust, and the transaction was plainly intended as a gift, and only 
failed because of the donor’s ignorance of the law. Lord 
Romilly, however, held it to be a valid declaration of trust by 
which the donor constituted himself a trustee for the benefit of 
the donee. In Richardson v. Richardson there was a deed of 
assignment which was invalid as a transfer of property, but was 
held to be a valid declaration of trust binding the donor, by Sir 
Page Wood, Vice Chancellor. Inan earlier case,* however, such 
incomplete assignments were thus commented on by Grant, M. 
R.: ‘*It is said to amount to a declaration of trust. Mr. C. 
was not otherwise a trustee than as, any man may be called so, 


1 Of. Tanner v. Skinner, 11 Bush 5 L. R. 3 Eq. Cus. 686, 


(Ky.), 120. * Antrobus v. Smith, 12 Ves. 39, 
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who proposes to give property by an instrument incapable of 
conveying it. He was not in form declared a trustee, nor was 
that mode of doing what he proposed, in his contemplation. He 
meant a gift. He says he assigns the property. But it was a 
gift not complete. The property was not transferred by the 
act.”’ 

And in the later case of Richards v. Dalbridge,’ Sir George 
Jessell, M. R., says: ‘*If the opinions of Lord Romilly and 
Vice Chancellor Wood were right, there never could be a case 
where the expression of a present gift would not amount to an 
effectual declaration of atrust.’’ And in Moore v. Moore,’ Hall, 
Vice Chancellor, says: ** I think it very important, indeed, to keep 
a clear and definite distinction between those cases of imperfect 
gift, and cases of declarations of trust, and that we should not 
extend beyond what the authorities have already established the 
doctrine of declarations of trust so as to supplement what would 
otherwise be mere imperfect gifts.’’ 

And the rule may be considered as now well settled that where 
the transaction shows’ no intent to form a trust, the rules of - 
trusts will not be applied to it.* 

There is possibly an exception to this rule in the decision in 
regard to deposits in savings banks. For instance, where a 
deposit was made in the name of another, and the pass-book 
retained by the depositor, there being some other evidence 
of an intent to give the money to the person in whose name it 
was deposited, the court held that the transaction constituted 
a good declaration of a trust. This- question will be, how- 
ever, discussed at some length further on. 

It may be of use to discuss the application of these two modes 
of creating a trust to the various kinds of property in detail. 


1L. R. 18 Eq, Cas, 11. 

2 48 L, J. Ch. App, 302. 

3 Antrobus v. Smith, 12 Ves. 89; Rich- 
ards v. Dalbridge, L. R. 18 Eq. Cas. 11; 
Moore v. Moore, 43 L. J. Ch. App. 302; 
Dillon v. Coppin, 4 Jur. 427, 4 M. & Cr. 
660; Price v. Price, 14 Beav. 598; Col- 
man v. Sarrel, 1 Ves. jr. 50; Colyear v. 
Mulgrave, 2 Keen, 81; Kinnebrew v. Kin- 


nebrew, 35 Ala. 628; Estate of Webb, 49 
Cal. 542; Badgley v. Voltrain, 68 Ill. 25; 
Banks v. May, 8 A. K. Marsh. (Ky.) 1247; 
Robinson v. Ring, 72 Me. 140; Taylor v. 
Henry, 48 Md. 550; Young v. Young, 80 
N. Y. 422; Helfenstein’s Estate, 77 Pa. 
St. 828. 
* Blasdell v. Locke, 52 N. H. 238. 
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First, in regard to real estate. When it is proposed to transfer 
real estate to a third person as trustee, there must be a complete 
transfer of the legal estate to the trustee, so far as it is possible 
for the owner to transfer it. Thus, in England, in several cases, 
elaborate trust deeds have been drawn up providing for family 
settlements, and purporting to convey all the settlor’s real estate 
to certain trustees for the trusts of the settlement; but when 
the trust is brought into court it is found that a portion of the 
real estate of the settlor consists of copyholds, which must be 
conveyed by surrender, and do not pass by deed. In such cases 
it is held that if the settlor has not completed the trust by sur- 
rendering the copyholds, the trust is invalid as to them, being 
voluntary and incomplete.! 

And, a fortiori, a trust deed which, instead of purporting to 
convey to the trustees, only provides that the settlor will convey 
land to the trustees by a future deed, is not a completed trust; * 
or a letter which indicates an intention to give lands in the 
future.’ 

The question whether retaining a deed of trust in the posses- 
sion of the settlor renders the trust incomplete, has been raised 
in many cases when both real and personal property are involved. 
It is well settled now that if the deed has been duly delivered, 
and is merely retained by the settlor, —although the possession 
of the trustee may have been only momentary, —for the con- 
venience of the grantee, the trust is complete; while if the 
deed, though signed and sealed, has never been delivered, it will 
not be sufficient to uphold the trust.‘ 

Personal: Estate. —In regard to the various kinds of personal 
estate, these decisions have established these results. 

Stocks, Bonds, etc.—In all cases, to complete the trust, the 
transfer of the legal interest in the stock from the donor to the 
trustee must be complete, so far as any act of the donor is con- 


1 Jefferys v. Jefferys, Cr. & Ph. 138; Lady Hudson’s Case, Jb. 235; Dillon, ». 
Dening v. Ware, 22 Beay. 184; Tatham Coppin, 4 M. & Cr. 660; Fletcher ». 
v. Vernon, 29 Beav. 604. Fletcher, 4 Hare, 67; Boughton v. Bough- 

2 Clarke v. Lott, 11 lll. 105. ton, 1 Atk, 625; Sear v. Ashwell, 3 

8 Banks v. May,3 A. K, Marsh. (Ky.) Swans. 411 n; Worrall v. Jacob, 8 Mer. 
1247. 256; Otis v. Beckwith, 49 Ill. 121; Sou- 

* Barlow v. Heneage, Prec. Ch. 211; verbye v. Arden, 1 Johns. Ch. 240. 
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cerned, before the trust is perfected. Thus, if the property in 
question is only transferable on the books of the company by 
the owner in person or by some one duly authorized by him, 
there must be some such transfer.’ It is not necessary, however, 
that the transfer on the company’s books should be actually 
made, if the trustee is given a sufficient authority to make the 
transfer, but neglects to do so. Thus, in Stone v. Hackett,’ 
A., the owner of certain stocks, which he had taken out 
in the name of C., sent the certificates to B. with blank 
transfers indorsed on them, signed by C., together with a 
declaration of trust, to be signed by B. and returned to him. 
B. signed the declaration and returned it to A., but failed to 
have any transfer of the stock from A.’s name to her own. It 
was contended that this was therefore not a complete trust 
formed. The court held, however, that the trust was com- 
pletely formed, Bigelow, J., saying: ‘It is certainly true that 
a court of equity will lend no assistance towards perfecting a 
voluntary contract or agreement for the creation of a trust, nor 
regard it as binding so long as it remains executory. But it is 
equally true that if such an agreement or contract be executed 
by a conveyance of the property in trust, so that nothing 
remains to be done by the grantor or donor to complete the 
transfer of title, the relation of cestui que trust is deemed to be 
established, and the equitable rights and interests arising out of 
the conveyance, though made without consideration, will be 
enforced in chancery,’ and ‘‘ the conveyance or transfer of the 
shares to the plaintiff, in her capacity as trustee, was full and 
complete, and vested in her the legal title to the property. No 
further act was to be done by the original owner of the shares 
to consummate the plaintiff’s title. As between the parties, 
the delivery of the certificates of stock, with the assignments 
of some of them, and the power of attorney to transfer 
others, was equivalent to a complete executed transfer of the 
shares.”’ 


' Colman v. Sarrel, 1 Ves. jr. 50; vv. Mulgrave, 2 Keen, 81; Dillon v. Cop- 
Antrobus v. Smith, 12 Ves. 89; Colyear pin, 4 Jur. 427. 
3 12 Gray, 227. 


q 
q 
4 
i 
, 
J i 
q 
4 
q 
} 
q 
4 
qi 
q 
{ 
i 
q 
J 


390 THE FORMATION AND VALIDITY OF VOLUNTARY TRUSTS. 


In many instances stock certificates, bonds, coupons and other 
similar securities are made payable to bearer, or are made assign- 
able by indorsement, like a negotiable promissory note. In such 
cases, if the security is properly indorsed, or is simply delivered 
over to the trustee, the vesting of legal title in the trustee is 
complete, and the trust fund is formed. Thus, in Wyble vx, 
McPheters,' the property which formed the trust fund consisted 
of coupon bonds of the United States government, and the 
formation of the trust was held to have been completed when 
the bonds were delivered to the trustee, with the intent of 
forming the trust, and under that agreement. So, in Dresser v, 
Dresser,’ the donor wishing to form a trust fund to provide for 
various members of his family, procured an interview with the 
two men whom he desired to make trustees, and informed them 
of his intentions, at the same time delivering to them the key 
of a trunk which contained the securities in question, and which 
was stored for safe keeping in a bank in a different city. He 
also gave them a written declaration of the purposes for which he 
wished the trust fund to be held by them. They assented to the 
arrangement, though not in writing, and proceeded to the bank, 
where they found the securities and took possession of them. 
No assignment or transfer of the securities was made beyond 
this transaction. The securities in question were payable to 
bearer. It was held that a valid trust had been formed, and 
that the delivery of the securities, they being payable to bearer, 
vested the legal title to them in the trustees. And in the same 
way it was held in Vreeland v. Van Horn,’ that securities pay- 
able to bearer were completely transferred to the trustees by the 
delivery to them under the agreement to form a trust. 

Insurance Policies. — Trusts are sometimes formed of the 
money due on insurance policies, particularly life policies of the 
donor. The various forms of insurance policies render any 
particular description of the forms of assignment necessarily 
of little value. In general the form of assignment prescribed 
by the by-laws of the company should be followed. If this 
is done, in such a way as to transfer the legal interest to the 


1 52 Ind. 1898. 2 46 Me. 48. 317 N. J. Eq. 187. 


THE FORMATION AND VALIDITY OF VOLUNTARY TRUSTS. 391 


trustee, the trust is formed.! But a mere statement of an inten- 
tion to transfer the policy, although in writing, is not sufficient 
to effect the transfer, nor is it enough to constitute the owner 
of the policy a trustee for the person whom he designated as 
the intended beneficiary, though probably an actual declaration 
by the owner of the policy that he holds it for the benefit of 
another, would be sufficient to constitute him a trustee, in accord- 
ance with the principle laid down in Ex parte Pye,’ by Lord 
Eldon.’ 

Promissory Notes. —The same rules are applicable to prom- 
issory notes. If they are negotiable and are indorsed and 
delivered, the trust is formed. If they are non-negotiable, but 
properly assigned, the trust is formed.‘ 

Money. — These rules also apply to the transfer of money to 
form a trust, whether the fund be formed of gold or silver coin 
or bank notes. It may often be a nice question to decide what 
the real meaning of the transaction at which the money was 
delivered by one to the other may be, and to prove that it was 
not a loan or a gift to the individual to whom the money was 
handed; but when it is once determined that the transaction 
was, in effect, the creation of a trust, the deposit of money is 
charged with that trust. Thus, where A. deposited in the hands 
of B. Bank of England notes to the amount of £1,000, to be 
held in trust for A.’s son, and A. being on the point of depart- 
ing on a voyage, there was no time to draw up a trust deed, but 
it was agreed in writing between A. and B. that B. should keep 
the money and have a trust deed prepared for A. to sign when 
he returned, it was held that the trust was fully formed, ‘ the 
property being such as would pass by delivery, and without a 
deed, if such were the intention of the parties.’’® In accord- 
ance with this decision is Wyble v. McPheters.* On the other 
hand, a mere intent to give money, unaccompanied by any 


1 Weston v. Barker, 12 Johns. 276; 332; Ellis v. Secor, 31 Mich. 185; Pad- 
Otis v. Beckwith, 49 Ill. 121. field v. Padfield, 68 Ill. 210; Miller v. Bil- 
2 18 Ves. 150. lingsby, 41 Ind, 489; Hgoper v. Holmes, 
3 Cited supra; cf. Estate of Webb, 49 11 N. J. Eq. 122. 
Cal. 542; Wason v. Colburn, 99 Mass. 5 Sherwood v. Andrews, 2 Allen 
342. (Mass.), 79, per Hoar, J., pp. 81, 82. 
* Minchin v. Merrill, 2 Ed. (N. Y.) Ch. 6 §2 Ind. 393. 
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delivery, is only an imperfect gift, and cannot be construed as a 
declaration of trust.’ 

Savings Bank Deposits. — The application of the rules goy- 
erning trusts to the deposits of money in savings banks, has 
given rise to a great number of decisions; and, with due defer- 
ence to the courts making them, some of the decisions show 
the wildest misapplication of fundamental rules which have 
governed the courts of equity ever since the kings of England 
began to have consciences, and the chancellors to keep them. 
A short review of some of the principal cases on this subject 
will fully illustrate these transactions. Keeping in mind the 
two modes of creating trust which were previously mentioned, 
viz.: transfer of the legal property to a third person as trustee, 
and declarations of trust by the owner, constituting himself a 
trustee, we shall find that the courts have not followed the anal- 
ogies of the similar cases and the English decisions, in holding 
that a transaction which is in reality meant by the donor to be a 
gift, but which fails because the gift was not complete, cannot 
take effect as a declaration of trust by the owner of the prop- 
erty; nor have they recognized the creation of trust by declar- 
ation in cases where such declaration has been fully made by 
the owner of the property in plain, unmistakable language. In 
order to arrange the cases in a mode to facilitate the discussion 
of these rules, we take up : — 

First. Cases where the donor, having money deposited in a 
savings bank, assigns the deposit to another in trust for a third 
person. 

Second. Cases where the donor deposits money in a savings 
bank in the name of another. 

Third. Cases where the donor deposits money in a savings 
bank in his own name in trust or as trustee for another. 

Fourth. Where the donor, having money deposited in a sav- 
ings bank in his own name, attempts to give it outright to some 
person, and in pursuit of this intention makes either a verbal 
gift without delivery, or a delivery of the bank-book without 


assignment, or a delivery of the bank-book and a written assign- 
ment. 


1 Gerry v. Howe, 130 Mass. 850; Kinnebrew v. Kinnebrew, 35 Ala. 628. 
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First. The validity of the trusts in these cases depends on the 
completeness of the assignment of the legal interest in the prop- 
erty to the trustee. Thus, A. deposited in her own name, in 
the Union Institution for Savings in Boston, various sums of 
money, her sole property, at various times, which amounted to 
the sum of $5,220, for which she held six separate bank-books. 
She assigned these books by an assignment not under seal, and 
delivered the books to B., the treasurer of the bank. B. was to 
draw for A. whatever money she might want during her life, and 
pay the balance to her son after her death, which he did. The 
legal title to the deposits was thus fully transferred to the 
trustee, and the trust was held to be valid and binding.’ The 
court, by Endicott, J., say: ‘*It was in the power of A. to 
make this disposition of her own property. If the trust upon 
which B. held it had been declared in writing, it would have 
been within the case of Stone v. Hackett.? Although not de- 
clared in writing, parol evidence would be admissible to estab- 
lish the fact that the assignment to B., while absolute in its 
terms, was in reality upon certain trusts or agreements, which, 
if proved, a court of equity might compel him to execute.”’ 

So, a delivery of the bank-book to the trustee, without any 
assignment, if made with the intention of forming a trust fund, 
will vest the title in him, in trust for the beneficiaries.* 

That the retention of the bank-book by the donor, after having 
made the assignment, does not invalidate the trust, was decided 
in the case of Kerrigan v. Rautigan.* It may be premised that 
if a valid assignment and delivery to the trustee is proved, and 
a retaking and holding of the book by the donor, merely as 
an arrangement for the convenience of the parties, the trust 
will be upheld, on the ground that the legal interest having once 
completely vested in the trustee, the trust is perfectly formed, 
just as in the cases above referred to in regard to trusts of real 
estate, it was held that the deed, if once delivered, completed 
the trust, and its subsequent retention by the grantor, being a 
mere matter of the custody of the deed, did not affect the legal 


1 Davis v. Ney, 125 Mass. 590. 5 Hill v. Stevenson, 63 Me. 864. 
2 12 Gray, 227. * 43 Conn, 17. 
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title to the land.’ In the case of Kerrigan v. Rautigan,? the 
facts were that A. deposited money in a savings bank, in this 
form: ‘*To the credit of B., C. guardian.’’ A. did this with 
the intention of making a gift to B.,a minor, whose legal 
guardian was C., and she thus notified C., the guardian, a 
woman. But A. kept the bank-book. The court held that the 
gift to C., in trust for B., was valid, basing their decision on 
the case of Minor v. Rogers.’ 

In that case there was evidently no delivery of the bank-book 
at all to the trustee, or any one representing in any way either 
the trustee or the beneficiary. The case must therefore stand 
upon the ground that the transfer of the deposit on the books 
of the bank to the trustee’s name, and taking out a book in his 
name, is a sufficient transfer of the legal interest to uphold the 
trust, although the bank-book is retained by the donor. This 
ground is undoubtedly correct, for there was no need of the 
delivery of the bank-book to C., since the account stood in her 
name, and the bank-book which was withheld was a bank-book 
in her name, not the name of the donor, and the legal title to 
the money vested inher. She might, therefore, have compelled 
A., by legal process, to hand her the bank-book. This fact dif- 
ferentiates the case from those cases which will be hereafter 
mentioned, where a person, having money deposited in his own 
name in a bank, makes a verbal gift of the money, but does not 
deliver over the bank-book. In that case the gift is incomplete, 
because the attempted transfer of the legal interest in the money 
is not successful. 

There must also be an intention on the part of the donor, 
when he transfers the deposit to the trustee, to completely give 
up all dominion over the property; for if he does not, the 
transfer, though formally complete, lacks the intention which 
makes it operative to transfer the legal title to the property. 
Thus, if the donor, as is often the case, transfers to a trustee, 
in trust to pay the deposit to another after the donor’s death, 
and meantime the donor expresses an intention to retain a power 


1 Souverbye v. Arden, 1 Johns. Ch, 240. 3 40 Conn. 572. 
2 43 Conn. 17. 
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of dealing with the deposit as his own, there is not a sufficient 
transfer of the legal property. By this is not meant, however, 
that a transfer cannot be made to a trustee in trust for the donor 
for life, and after his death to be paid over to another, for there 
is nothing in the equitable rules regarding personal property 
which forbids life interests followed by remainders, but the 
intent must be plain to create a life interest. 

Thus, in Withers v. Weaver,' the facts were these: A. de- 
posited money in a savings institution, and received a certifi- 
cate therefor. He afterwards assigned this certificate and the 
money due on it to B. The transfer was made in trust for A.’s 
son, but at the time the assignment was made A. said it might 
be he would want some money; if he did, he would call on B. 
for it; he had made arrangements with his son that whatever 
was advanced him should at his death be settled by his son, and 
the balance paid over to him. The trustee surrendered the old 
certificate and took out a new one in hisown name. The assign- 
ment was therefore in form complete, but it was held that the 
donor evidently showed no intention of parting with the owner- 
ship and control of the money, and there was no valid gift, and 
his expressions showed that he considered the money as still 
belonging to him. Yet if he had directed the trustee to hold 
the money. in trust for him (the donor) during his life, and 
alter his death to pay it to his son, there could hardly be a 
question that such a trust would have been carried out by the 
court. Indeed, these were the very terms of the trust in Davis 
v. Ney,’ where the donor directed the trustee to hold the deposit 
and draw for her whatever she wanted during her life, and after 
her death to pay to her son. 

In cases where there is no proof of what the intention of the 
owner of a deposit in a savings bank was when he made the 
transfer, the form of the transfer may give some indication. 
Thus, if money is deposited by A., subject to his order or the 
order of B., this form of deposit, even though the bank-book, 
which must be presented at the bank in order to draw the money, 
is handed over to B., is not sufficient, in the absence of proof of 
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an intention to transfer all legal interest in the money to the 
trustee, B., to vest the legal estate in B. 

In a case very similar to this, except that the gift was directly 
to the beneficiary, and on which the court relies in this case, is 
shown the difference which proof of an intention to give makes 
in the decision of the court. In that case,? the donor declared 
an intention to give money to her granddaughters, and then 
deposited money in savings banks in their names, subject to her 
order. It was argued that the phrase subject to her order showed 
an intention not to part with the dominion and legal interest in 
the money, but the court held that the control retained was for 
the benefit of the donees, and that the grantor had by her acts 
constituted and declared herself a trustee for them, thus creating 
a valid trust. So, again, in Taylor v. Henry,* where the cir- 
cumstances showed that the intention was not to make a gift, it 
was held that a deposit by A. as follows: A., B., or the sur- 
vivor of them, subject to the order of either, did not amount to 
a declaration of trust by him in favor of B. after his death.® 
The relation of these cases to those of imperfect gift, will be dis- 
cussed later. 

To take up the third of the divisions before suggested, prior to 
examining the second, the decisions show that when the owner of 
money deposits it ‘* in ¢rust for another,”’ or ‘* as trustee for an- 
other,’’ the form of deposit is generally held not to be sufficient 
to make a trust in absence of proof of an intention to create a 
trust. This course of decisions is thoroughly wrong in principle 
for if there ever were words which from their very force and 
meaning do constitute the man, who uses them, a trustee for the 
benefit of another, these words ought to have that effect. And 
in regard to other species of property, they have been held over 
and over again to amount to a declaration of trust, and that too, 
whether the cestui had been notified of the trust or not. The pe- 
culiar decisions in these cases have undoubtedly arisen from the 
fact that the rules of the savings bank in some States limit the 


1 Murray v. Cannon, 41 Md. 466. Drake, 25 N. J. Eq. 220; Vandermark v. 
2 Gardner v. Merritt, 82 Ind. 79. Vandermark, 55 How. Pr. 408. 
* Accord. Rahway Savings Inst. v. 4 48 Md. 550. 
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amount which may be deposited in the name of one depositor, 
toa definite amount. Consequently, when a depositor has reached 
that limit, he is either compelled to have recourse to some other 
bank, or to adopt some subterfuge by which he can continue to 
deposit in the same bank, under a different name. The natural 
result of these rules is that a great number of depositors have 
several accounts in different names in the same bank, or in their 
own names as trustee. It would be manifestly unjust to hold in 
such cases that the deposit ‘‘ in trust for’’ another belonged to 
this other or even to compel the depositor or his representative 
to prove that he did not intend to transfer the money, a negative 
allegation which might be difficult to sustain in cases where the 
depositor was dead. The result has been that such deposits, if not 
accompanied by any proof of intent to confer a beneficial interest 
to the person whose name is thus used, are held not to form a trust. 
This point was squarely raised in Powers v. Provident Institu- 
tion for Savings.’ The facts were that A. had certain money in 
the bank in his own name. He drew out part of it and deposited 
it in his own name as trustee in this form: John Morley, Trust. 
The defendant asked the judge to rule that a prima facie case of 
the existence of a trust was made out. The judge, however, left 
it to the jury to say to whom the money belonged, whether to A. 
personally or to A. as trustee. On exception, this course was ap- 
proved by the court on the ground that the whole transaction should 
be looked into, and the jury should decide whether there was in fact 
a trust formed. In another case, circumstances were proved 
which negatived the supposition of the formation of a trust. 
Thus, in Stone v. Bishop,? A. deposited in his own name as 
much as the rules of the bank allowed and then opened an account 
in his name intrust for B. A. never notified B. of this account, 
nor did he give B. the pass-book. It was held that the deposit 
was not a trust for B. The court lays stress on the fact that there 
was no evidence of an intention on A.’s part to benefit B.; that 
there was no notice to B. of the creation of the trust, and that A. 
retained the pass-book. This last fact seems immaterial since if 
A. had merely constituted himself trustee for B., retaining the 
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legal title to the property, he would naturally retain the pass-book. 
In accordance with this decision is Brabrook v. Five Cents 
Savings Bank.! The decision in Clark v. Clark’ must be regarded 
as one of those pariahs of the law, which wander alone among the 
reports, avoided by all right-minded judges. In that case, the 
deposit was ‘in trust for’’ B. The beneficiary offered to prove 
that the deposit was intended by the depositor as a benefit to her, 
but the judge excluded thisevidence. Onexception, the Supreme 
Court upheld the ruling, remarking, ‘‘ even if the plaintiff could 
prove that she intended to create a trust, she did not do what was 
necessary to carry the intent into effect.’? This decision would 
hardly be followed at present. It has the great disadvantage of 
preventing the real nature of the transaction from being shown 
and hampering the free transfer of property, besides being un- 
supported by any principle and entirely adverse to the whole cur- 
rent of authority. The Court considered itself bound by the 
decision in Brabrook v. Five Cents Savings Bank. 

Indeed in the subsequent case of Gerrish v. New Bed- 
ford Institution for Savings,* this precise point came up. 
The facts in that case were that A. after depositing up to the 
limit allowed by the bank, deposited in the name of himself as 
trustee for B., his son, C. and D. his granddaughters. A. re- 
tained the bank-books, and continued during his life to collect 
the interest. At the trial the claimants, B., C. and D., offered 
to prove that A. had said to each of them at different times, 
‘*that he had put this money in the bank for them. But he 
wanted to draw the interest during his lifetime, and after he 
was gone they were to have the money.’’ The question raised 
was whether this evidence was sufficient to authorize the jury to 
find that A. had constituted himself trustee for B., C. and D. 
Colt, J., says: ‘*‘ No particular form of words is necessary to 
create a trust in another, or to make the party himself a trustee for 
the benefit of another. It is enough for the latter purpose, if it 
be unequivocally declared in writing or orally, if the property be 


1 104 Mass, 228. Cf. Wall v. Provi- Savings, 124 Mass. 377; Cummings v. 
dent Institutions for Savings, 8 Allen, 96; Bramhall, 120 Mass. 552. 
Powers v. Provident Institutions for 2 108 Mass. 522. 
3 128 Mass. 159. 
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personal, that it is held in trust for the person named.! 
When the trust is thus created, it is effectual to transfer the 
beneficial interest, and operates as a gift perfected by delivery.”’ 
He then proceeds to say that there is a variance in the cases on 
these points, and explains the case of Clark v. Clark, by saying 
that the evidence offered in that case was too indefinite to consti- 
tute a valid trust even if admitted, and that it did not showa 
final executed declaration of trust. This last case, Gerrish v. 
New Bedford Institution for Savings, may be regarded as a very 
clear and accurate statement of the law of this class of cases, 
and as in effect overruling the decision in Clark v. Clark. 

In general, as before said, such a deposit, if accompanied by 
proof an intention to benefit the cestuz, is held to constitute the 
donor a trustee.” 

But if the facts of the case show the intention to have been 
not to create a trust, but to make a testamentary disposition of 
the fund, the owner meanwhile retaining the legal title, and 
the control and benefit of the money, the trust will not be sup- 
ported.® 
' Third. Taking up now those cases where the deposit is made 
by one in another’s name, and which we called the second division 
in our arrangement of the notice, we may remark in the first 
place, that there is a large class of cases where the deposit is so 
made for the same reasons which have been shown to lead to de- 
posits as trustee ’’ or in trust’ for another, namely because 
the amount of money which the savings bank will receive on one 
account is limited, and the depositor has already reached the 
limit, or is afraid that he will reach it, and, therefore, starts a 
new deposit in the name of some other person, intending to 
evade the by-law. In such cases, it generally appears that the 


1 Citing Ex parte Pye, 18 Ves. 140; 
Wheatley v. Purr, 1 Keen, 551; Mc- 
Fadden v. Jenkyns, 1 Hare, 458, and 1 
Phill. 158; Milroy v. Lord, 4 De G. 
F. and J. 264. 

2 Martin v. Funk, 75 N. Y. 1384; Willis 
v. Smyth, 91 N. Y. 297; Boone v. Citi- 
zens’ Bank, 21 Hun, 285; 84 N. Y. 83; 
Hunter v. Wallace, 14 U.C. Q. B. 205; 
Smith v. Lee, 2 T. & C. 591; Millspaugh 


v. Putnam, 16 Abb. Pr. 880; Minot v. 
Rogers, 40 Conn. 512; Thompson v. 
Gordon, 3 Strobh. 196; Powers v. Provi- 
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877; Gerrish v. New Bedford Institution, 
128 Mass. 159; Jewitt v. Shattuck, 124 
Mass. 590; Ray v. Simons, 11 R. IL. 
266. 
5 Smith v. Speer, 34 N. J. Eq. 386. 
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person in whose name the deposit was made, was not notified of 
the deposit, and this is strong evidence, though by no means con- 
clusive, that the depositor had no intention of giving any benefit 
of the deposit to the person in whose name it stands. In all these 
cases, where on all the circumstances proved in the case, it is 
plain that the intention of the depositor was that which I have 
just described, the courts hold that no change results in the legal 
title to the money, or the beneficial interest in it. Thus in 
Robinson v. Ring,' the facts were that Francis B. Ring, having 
deposited in the Richmond Savings Bank the sum of $2,000, the 
bank refused to receive a further deposit in his name, and he then 
made a deposit of $300 in the name of his brother, Stillman H. 
Ring, and continued to make deposits in that name till the sum 
amounted to $1,300; during all this time he retained the deposit- 
book in his possession, and at his death it was found among his 
papers. There was no evidence of any delivery of the bank- 
book to his brother, nor any declaration of a trust when the de- 
posit was made or afterwards, nor of any gift, except so far as 
the form of the deposit may be supposed to mean a gift. The 
court held that the money still belonged to the depositor and 
that no interest, legal or equitable, was transferred to the per- 
son in whose name the deposit stood. 

But there is also a large number of cases where the facts 
proved show more or less intention, on the part of the depositor, 
to give some benefit to the person in whose name the deposit 
is made; and, as has been said, the fact that the depositor noti- 
fied the person in whose name the deposit was made that such de- 
posit had been made, is a strong circumstance to show such an 
intent. And again, the delivery of the bank-book to such person 
is another strong evidence of such intent. Again, when an inti- 
mate relationship is proved between them, such as parent and 
children, grandmother and granddaughter, aunt and nieces, or 
other like cases, this fact very much strengthens any other evidence 
of such a donative disposition in the depositor. When such a dis- 
position is fully proved, the next question is, whether the de- 
positor has done enough to transfer any interest, legal or 
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equitable, to the intended beneficiary. Here we again come to 
the old question raised at the beginning of this paper, whether 
a transfer or conveyance or assignment or other setting over of 
the deposit, which was intended as a gift outright to the bene- 
ficiary, shall be construed by the court as a declaration of 
trust. And we have a double line of decisions. A late and 
leading case in Maine is that of Northrop v. Hale,’ in which the 
facts were these: A. deposited in two saving banks, and the 
pass-books contained this heading, in one: ‘ Bank, in ac- 
count with B., c. b. p. A.’’ In the other: * Bank, in 
account with C., sub. to A.’’ In the first case, the letters 
“‘c.b. p.,’? meant ‘* can be paid;’’ in the second, the abbrevia- 
tion, ‘‘sub.,’’ meant ** subject to.’’ A. retained both books. 
The case was first heard on the question, whether it was com- 
petent to give in evidence the intention of A. in making the 
deposit, to vary the effect of the entries, and it was held that 
such evidence was admissible. The case was then tried on the 
billand agreed statement of facts. It appeared that the account 
was entered in the account-books of the bank in the same way 
as in the pass-books; that the depositor drew the interest regu- 
larly, from time to time, as it became due, and used it for her 
own purposes; that she never notified the claimant of the de- 
posit, and that the claimant was the daughter of the depositor’s 
nephew. It was held that there was no gift inter vivos, because 
the control of the money always remained with the depositor, 
and that there was no declaration of ¢rust, because the phrases 
used subjecting the money to the control of the depositor showed 
that she designed to keep the money as her own. An opposite 
decision was reached on precisely similar facts in Gardner v. 
Merritt,’ except that whereas the donative disposition was slightly 
proved, if at alt, in Northrup v. Hale, in Gardner v. Merritt it 
plainly appeared. Maulsby, J., delivering the opinion of the 
court, said: ‘* Before the moneys were deposited, they were the 
property of Mrs. Merritt (the depositor). The proof is that 
some time in or about the date at which she commenced to 
make these deposits, the date not definitely fixed by the witness, 
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she declared that she was going to put the money in the bank 
for the children; she did put money in the bank, and caused it to 
be entered to the accounts of the several children. * * * Itis 
maintained by the appellee that the money deposited did not be- 
come the property of the several infants in whose names it was 
deposited, because it remained, by force of the words, ‘ subject 
to the order of Susanna Merritt, or Susanna A. Merritt,’ the 
property of the donor; that those words explained and limited 
the acts of deposit to the effect of a declaration of an intent to 
give in the future. They are not, in our opinion, justly liable 
to that interpretation, but are to be interpreted in reference to 
the language of this by-law just referred to. Guardians and 
parents may deposit for the benefit of their wards and children, 
and subject the deposits to the control of the guardians or 
parents. The deposits, when made by Mrs. Merritt, were for 
the benefit of her grandchildren. The delivery to the bank for 
the benefit of the children, was a projected gift to them, and the 
control by her or her daughter was such control as is contem- 
plated by law —a control for the benefit of those to whose use, 
or whose benefit, the money was delivered; such control as 
might be necessary to the protection of the interests of the 
donees, and of the same nature as a guardian might exercise for 
the benefit of his ward, and not such control as would pertain to 
a continuing legal power and dominion over it, which would 
leave the donor a locus poenitentia.”’ 

In Blasdell v. Locke,} a case which, being an extreme case is 
often cited, it was held that a deposit by A. in B.’s name, though 
B. was not notified of the deposit till the last illness of A., was 
sufficient if there appeared an intention on the part of A. to make 
a gift to B. to constitute the bank a trustee for B. This view 
is a little different from those cases hitherto reviewed, in which 
the only view of the law as bearing on such a state of facts was 
that there was either a complete gift to B., not a trust, or that A. 
constituted himself a trustee for B. The court, however, also 
notices the trust theory in its opinion with evident favor and cites 
Howard v. Savings Bank,’ which is a leading case on this point. 
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In that case, the facts were similar to those of the preceding case, 
except that the donee died before the donor, and never knew that 
the deposit had been made in her name. The court held that the 
transaction amounted to a complete gift to the donee, that she 
alone could withdraw the money, and the fact that the donor re- 
tained the bank-book did not give the donor any control of the 
money. After she had once deposited it in the name of the 
donee, the legal title to the property passed to the donee. This 
case, and the preceding, differ from some, of which Robinson v. 
Ring previously cited is a fair example, in the fact that there was 
no evidence of any by-law restricting the amount which a de- 
positor might put in his own name. This very important fact 
lies at the bottom of the difference in these cases, for it shows 
that in some cases the donative intention, which must after all be 
the basis of every gift of personal property, which passes by mere 
delivering and needs no writing, was entirely wanting. In such 
cases, naturally, no form of deposit could or ought to be made to 
deprive the depositor of what he had no intention of parting with. 
This question as to the donative disposition of the grantor is 
most important in this class of cases, forif that is fully and clearly 
proved, the court will generally give effect to the deposit in the 
name of the donee, in one way or another, either as a valid transfer 
of the legal and equitable interest in the money to the donee, or 
as a transfer which makes the bank a trustee for the donee, or 
a declaration of trust on the part of the donor. 

Fourth. In still another class of cases, the depositor having 
an account standing in the bank in his own name, shows an in- 
tention to give the money to some one, and in execution of that 
intention actually hands over the bank-book to the donee, but 
omits or neglects to make any written assignment. In Camp’s 
Appeal,' it was held that the gift was sufficiently perfected, be- 
cause (1) an assignee of a chose in action might sue in his own 
name by statute in Connecticut, and therefore the mere gift and 
delivery of the book amounted to a transfer of the legal title 
to the money, to the donee, and (2) that at any rate a gift of a 
non-negotiable chose in action, like a gift of an unindorsed 
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negotiable note, vested a complete eguitadle title in the assignee, 
and that this title was as goodas the legal title, so far as the com- 
pletion of the gift by delivery was concerned. In this case, there 
does not seem to be any provision in the by-laws of the bank re- 
quiring a written assignment in order to complete an assignment 
of the deposit. Where there is such a provision, it is doubtful 
whether any such transaction as handing over the bank-book, 
without any written assignment to the intended beneficiary, even 
though accompanied by words of gift, would be sufficient to pass 
the legal title to the donee.'' In most cases, the courts have 
favored the intention of the donor, so far as to hold that such 
delivery vests an equitable title in the donee, and the donor is his 
trustee. If there is no intention to give the deposit fully, imme- 
diately to the donee, the mere delivery of the book unaccom- 
panied by proper words of gift, does not take effect as an actual 
legal gift. 

Thus in the case of Curry v. Powers,’ the facts were that 
A. had money deposited in his own name in several savings 
banks. He had long wished to make a present to his sons and at 
last carried it into execution by delivering to each a check for the 
sum six thousand dollars, and a pass-book on the several savings 
banks where he had money deposited for a larger amount than 
the several checks. Each of the checks was payable four days 
after his death, and had a memorandum at the top to ‘the effect 
that ‘* the pass-book must be presented with the check.’’ When 
the checks were delivered the decedent said he wanted it in this 
shape as he wanted the control of the money as long as he lived, 
to receive the interest. He also said at thetime : ‘* You will want 
these books to get the money. I don’t consider them safe here,”’ 
and remarked to one of his sons B.: ‘* You take them and take 
care of them.’’ And upon signing the checks, he said: ‘* Boys, 
this is something which will do you good whem I am gone. It 
will not do youany good while I am here.’’ The books were 
then taken by B. and placed in the custody of one of the savings 
banks, and were placed in an envelope marked ‘* B. bank-books, 
to have when called for.’’ The question thus arose whether there 


1 Foss v. Lowell Five Cents Savings 2 70 N. Y. 212, 
Bank, 111 Mass. 285. 
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was a valid gift or trust of the money which would be enforced 
against the executor of A. Thecourt first inquired into a branch 
of the case which does not touch the subject we have in hand, viz., 
whether the checks amounted to a valid gift ef the money, and it 
held that they did not. The court then considered the question 
whether the delivery of the savings bank-books to the beneficiary 
would constitute a valid direct gift to him, and it held that on the 
facts as they were in evidence in the case, there was no proof of 
adelivery with intent to pass the title to the deposits to the 
beneficiary, that the only delivery was to one of the beneficiaries, 
to keep the books in his custody for the benefit of the grantor 
and such an intention was also strengthened by the expression 
used by the grantor showing that he intended to reserve the in- 
terest and the control over the money to himself during his life- 
time. Having thus disposed of the question of direct gift the 
court thus considers the question whether the transaction did not 
amount to a declaration of ¢rus¢ in this language. ‘* The learned 
counsel for the appellants,in his elaborate argument, urged 
that the transaction might be sustained in equity as a declara- 
tion of trust by the donor forthe donees, or as gifts by ap- 
pointment, or appropriation by the donor, for the use of 
the donees, when the strict rule requiring delivery of the 
subject of the gift to the donee has been relaxed, and has 
referred us to numerous cases, mostly decisions of English 
courts and the courts of other States, in support of his posi- 
tion. We have examined the decisions carefully and are brought 
to the conclusion that the transaction cannot be upheld upon any 
such basis. And we are of opinion that there was no such 
delivery of the checks or bank-books or valid agreement as consti- 
tuted a trust or appointment.’’ The trust was, therefore, incom- 
plete, not because a delivery of bank-books, even without an 
assignment, may not constitute a valid declaration of a trust, but 
because in this case the words used showed an intent to deliver 
the books merely for custody, not as a full giftto the benefi- 
ciaries.! A fortiori, if there has been no delivery, there is no 
completed gift; but query, might there not be a declaration of 


1 Cf. Penfield v. Thayer, 2 E. D. Smith (N. Y.), 309. 
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trust. The case of Hoar v. Hoar,' is opposed to this. The 
owner of the deposit in that case said: ‘I have given my 
wife the money in the Ulster County Savings Bank and have 
given her the bank-book. It is hers.’’ The surrogate treated 
this as no proof of delivery of the bank-book. This is, of itself, 
questionable as the plain, ordinary meaning of the phrase, «] 
have given her the bank-book,’’ is that he had placed it in her 
hands. Why the surrogate should have put a construction on the 
word give which is not usual and of which there was no evidence, 
does not appear. Still less is it evident why the words quoted 
do not amount to a complete declaration of a trust for her. 

To sum up the results of the investigation in regard to the 
savings bank deposits, it may be said that— 

First. If one deposits money in his own name ‘‘ as trustee ”’ 
for another, or ** in trust ’’ for another, the transaction is open to 
further evidence. If, on the whole evidence, it appears that a 
trust was intended by the depositor, it will be so held. If it 
appears to have been a device intended to gain some advantage 
for the depositor, no trust will be established. An important 
piece of evidence tending to establish the trust, is a notification 
to the supposed beneficiary that such a deposit has been made. 
This is not essential, however, as other evidence may establish 
equally clearly the donative disposition of the depositor. Onthe 
other hand, the non-delivery of the bank-book to the beneficiary 
is not important as the trustee, retaining the control legally of 
the fund, would naturally retain the bank-book. The drawing of 
interest by the donor, for his own use, or withdrawing part of 
the principal, is evidence that he did not contemplate a trust. 

Second. If one deposits money in the name of another, it is 
generally held that this transfers the property to the donee, if 
done with the proper donative disposition. Some courts hold 
the donor a trustee, some the bank « trustee, some that the legal 
title vests in the bank as agent of the donee, some that the legal 
title vests immediately in the donee, but the result is generally 
the same. And the retention of the bank-book by the donor 
does not generally make any difference in that result. Of 
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course, in those cases where it is shown that such deposit was 
made merely to gain some advantage to the donor, as further 
deposits in the savings bank, security from attachment, etc., 
there being no proper donative disposition there is no transfer 
of the property. 

Third. If one transfers money already standing in his name 
to another, as trustee for a third, the conveyance must be such 
as will transfer the legal interest in the deposit to the trustee. If 
a written assignment is required, that must be made. If not, a 
delivery of the bank-book accompanied by proper words of gift, 
will establish the trust. 

Fourth. If one transfers money already standing in his name, 
to another as a direct gift to him, the transfer must be accom- 
panied by delivery of the bank-book, the evidence of deposit. 
And in all cases there must be no evidence that the donor in- 
tended to retain control of the deposit or the legal interest in the 
deposit. 

Going back for a word or two in conclusion, in regard to vol- 
untary trusts in general, it may be remarked as a matter rather 
of historical interest than of practical value, that in the earlier 
English decisions, a hard fight arose over the question whether, 
if the owner of a thing, by its nature not assignable, e.g., a 
chose in action did all that was possible for him to do, in order 
to transfer this thing to another as trustee for a third, it should 
be held that the trust was incomplete, because the property 
forming the trust fund was incapable of transfer, and therefore, 
the voluntary trust, being necessarily incomplete, should not be 
enforced, or whether the courts should recognize the attempt of 
the donor to get rid of all his interest in the property, and should 
give effect to that attempt in despite of the ordinary rule govern- 
ing such trusts. The leading cases in favor of the latter propo- 
sition, and one in which the sound rule of law on this point is 
unquestionably contained, is Sloane v. Cadogan.' On the other 
side may be cited as a good instance, Edwards v. Jones.? Since 
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the assignment of choses in action is now made possible, the 
question has not been raised in the courts. 

Another point has often been made against the validity of a 
voluntary trust even as against the person who undertakes to 
form the trust. The cases previously cited are sufficient to show 
that there can be no question as to the validity of such trusts, in 
general, when completely formed, but a leading principle in all 
cases is that in all questions concerning the formation of these 
voluntary trusts, a court of equity will guard jealously against 
depriving the settlor of more than he intended to give. The in- 
tention of the settlor is one of the tests by which the whole 
validity of the gift must be tried and the court will attempt to 
give effect to that intention to its fullest extent in favor of the 
beneficiary, but at the same time will not overstep the limits of 
that intention. In the pursuit of this object they have had occa- 
sion to consider in many cases the effect of the omission of any 
power of revocation in the trust instrument. In the earlier 
cases the tendency of the English courts of equity has been to 
consider such omission as of little weight. The Lord Chancellor 
in the case of Villers v. Beaumont,’ uses this language: ‘ Ifa 
man will improvidently bind himself up by a voluntary deed, 
and not reserve a liberty to himself by a power of revocation, 
this court will not loose the fetters he hath put upon himself, but 
he must lie down under his folly.’’? This may, perhaps, be partly 
accounted for by the greater frequency of powers of revocation 
in trusts at the present day than at that time, and partly by the 
nature of the trusts under consideration in those cases, there 
being hardly anything in the case that could call upon the court 
to supply a power of revocation. 

In a case before Lord Eldon,’ he treated the omission of such 
power of revocation as strong evidence that the donor did not 
fully understand the nature of the act which he was performing, 
and that only when it appeared that a voluntary settlement 
was the pure voluntary and well understood act of the grantor’s 


1 1 Vern. 100. 8 Huguenin v, Baseley, 14 Ves. 273. 
2 See, also, Petre v. Espinasse, 2 
M. & K. 496. 
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mind would it be upheld against him. In accordance 
with this principle a voluntary settlement has been revoked 
by the court upon proof that the grantor intended the grant 
to be revocable, although no power was inserted in the 
deed.! In several cases, also, it was held that such an omission 
was of itself, under the circumstances of the case, sufficient to 
upset the settlement, although there was no proof that the 
grantor intended the deed to be revocable, on the ground that it 
was an improvident and unreasonable settlement of the property. 
Coutts v. Aeworth,? Wollaston v. Tribe,’ and in Mountford v. 
Keene,‘ Lord Romilly is reported to have said that the burden lies 
upon the person who takes any benefit, under a voluntary deed, of 
proving that the propriety of reserving a power of revocation 
was brought to the notice of the party at the time when he exe- 
cuted the deed. These decisions, however, are rather more 
favorable to the grantor than the general run of cases. It may 
be regarded as the settled rule now that the mere omission of 
a power of revocation is not alone sufficient to avoid the deed as 
against the grantor, if the settlement is in other respects reason_ 
able and is well understood by the grantor although such absence 
is material when it appears that the settlor did not intend to 
make an irrevocable settlement, or where the settlement is of 
such a nature, or was made under such circumstances as to be 
unreasonable and improvident unless guarded by a power of re- 
vocation. The absence in such cases is considered strong evi- 
dence that the grantor did not fully understand the nature of the 
act he performed.® 


Smon GREENLEAF CROSWELL. 
CAMBRIDGE, Mass. 


1 Naldred v. Gilham, 1 P. Wms. 14 Ves. 278; Everitt ». Everitt, L. R. 10 
577; Nanney v. Williams, 22 Beav. Eq. 405; Sewall v. Roberts, 115 Mass. 


452. 262; Hildreth v. Eliot, 8 Pick. (Mass.) 
2L. R. 8 Eq. 558, 293; Isham v. Del. Lack. & W. R. R., 11 
3 L. R. 9 Eq. 44. N. J. Eq. 227; Gamsey v. Mundy, 24 N. 
419 W. R. 708. J. Eq. 243; Aylsworth v. Whitcomb, 12 


5 Hall v. Hall, L. R. 8 Ch. App. 480; R.1.298. And for a learned and copi- 
Toper v. Toper, 8 De G. J. & S. 487; s. ous note on the subject of the omission 
c., 81 Beav. 629; Prideaux v. Lonsdale, 1 of powers of revocation in such instru- 
De G. J. & S. 483; Hugueninv. Baseley, ments, see 18 Am. Law Register, p. 845. 
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THE TENDER”? DECISION OF 1884. 


An adequate review and discussion of the last legal tender 
decision of the United States Supreme Court would require the 
space of a considerable pamphlet rather than the narrow limits 
of a review article. The questions involved have many aspects of 
prime interest to all who study or take part in our public affairs, 
It is much to be hoped that some coming writer will take this 
task in hand. Such a one will find a wide and rich field in the 
history, the written treatises and discussions of the great topic 
of money and currency, — what may be called the learning of 
the subject; he will also find special interest for our people-and 
country in some of the general tendencies,.of which the present 
decision is evidence; as for instance, the tendency to exalt and 
magnify the power of the legislative branch of our government, 
to ascribe to our Congress powers which seem to find their only 
suggestion in the powers of the English Parliament, as well as 
the tendency — which may be called communistic,—to put all 
control over practical public questions in the hands of the people 
despite the relinquishment of certain powers by the voluntary 
choice and adoption, by the people, of a written constitution. 

Here all such inquiries must be put aside, and I propose to 
limit this article to the consideration of, first, the history of the 
legal tender decisions based on our present issue of United 
States notes; secondly, the character and grounds of the de- 
cision of 1884; and, lastly, some of the results and consequences 
of that decision. 

To those who would understand how or by what steps we have 
reached the present or last legal tender decision, a clear state- 
ment of the history of the former decisions on this question will 
be acceptable. The case of Hepburn v. Griswold is the first of 
the series, decided in December, 1869, and reported in 8 Wal- 
lace, 603. 

In that case Hepburn gave his note to Griswold, dated June 
20, 1860, payable February 20, 1562, for the payment of eleven 
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thousand two hundred and fifty ‘‘ dollars.’’ Gold and silver 
were then the only legal tender. Suit was brought on the note 
after maturity, in March, 1864, in the Kentucky Chancery 
Court, whereupon the defendant, Hepburn, tendered payment in 
United States notes issued under the act of February 25, 1862, — 
five days after the note became due, — which by that Act were 
declared to be ‘‘a legal tender in payment of all debts, public 
and private, within the United States, except duties on imports 
and interest ’’ on the public debt. The tender was refused, and 
the court of first instance held the tender good, but the Court of 
Appeals reversed the decision, and by writ of error the case 
came into the United States Supreme Court. It was first argued 
in this court at the December term, 1867, and subsequently, on 
the suggestion of Mr. Stanbery, the attorney-general, was re- 
argued at the December term, 1868, by Judge B. R. Curtis and 
Mr. Evarts, then attorney-general, in support of the legal 
tender provision, and Mr. C. N. Potter in opposition; no less 
than thirteen other of the best lawyers of the country arguing 
the same general question in five other cases supposed to involve 
that question and considered at the same time with Hepburn v. 
Griswold. Perhaps no case was ever more thoroughly argued 
in that court. The case was then held under advisement until 
the December term, 1869, when the decision was announced in 
an opinion by Chief Justice Chase, who, with Nelson, Grier, 
Clifford, Swayne, Miller, Davis, and Field, as associates, then 
formed the Court. 

The court by a vote of five to three declared the Legal Tender 
Act unconstitutional, — the majority of five being Chase, Nelson, 
Grier, Clifford, and Field; the minority of three, Swayne, Davis, 
and Miller. No member of the court as then constituted was 
liable to just suspicion of lack of loyalty or patriotic ardor in the 
late war. Since 1789 the court has never contained a larger 
aggregate of judicial experience, nor probably of judicial ability. 
Such, at least, I know to have been the opinion of the late Judge 
B. R. Curtis. 

In 1869 Judge Grier died, and Judge Strong was appointed in 
his place. By act of Congress of April 10, 1869, another mem- 
ber had been added to the court, and in March, 1870, Judge 
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412 THE ‘‘ LEGAL TENDER’’ DECISION OF 1884. 


Bradley was appointed to this place, both appointments being 
made by President Grant. 

At the time of the appointments of Judges Strong and Brad- 
ley, there stood on the court’s docket the cases of Knox v. Lee, 
from the Circuit Court for the Western District of Texas, and of 
Parker v. Davis, from the Supreme Judicial Court of Massachu- 
setts. These two cases were argued in 1870, in due course by 
counsel regularly employed inthe causes. On the suggestion of 
counsel not engaged in these cases, the court by a majority, 
four judges dissenting, directed that Mr. Potter, of New York, 
and the attorney-general be heard, respectively, on the question 
of the validity of the Legal Tender Acts as involved in these 
cases. This question being thus re-opened, Mr. Potter and Mr. 
Akerman, attorney-general, were heard. On May 1, 1871, the 
court announced its decision through Judge Strong, overruling 
and reversing the decision in Hepburn v. Griswold, five of the 
nine judges, Swayne, Davis, Miller, Strong, and Bradley, unit- 
ing in the decision, and four, Chase, Nelson, Clifford, and Field, 
dissenting. These cases are reported in 12 Wallace, 457. 

It is one of the fundamental features and principles of what 
may be called Anglo- Saxon jurisprudence, that a decision once 
made by a court of ultimate resort, upon full argument and af- 
ter all due consideration, becomes as matter of Jaw, an authority 
or authoritative precedent; in other words, becomes and is a part 
of the law itself, by which in the future other similar cases are 
to be determined, —a principle in part expressed by the maxim 
or phrase, stare decisis. Like other rules of decision, its viola- 
tion is warranted only by unusual circumstances. Any other 
rule would plainly be subversive of that certainty in the law 
which is essential to the interests of justice as well as of busi- 
ness. 

It is a fact, which thus appeags, that this overthrow of the de- 
cision in Hepburn v. Griswold, was accomplished solely by the 
two judges appointed in 1870 by President Grant. No other 
change, either of personnel or opinion, had occurred in the court. 
In pointing out the manner in which this result was brought 
about, it is not intended to suggest any reflection on the judicial 
purity or integrity of either of the two new judges; but it is 
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speaking, I think, with historic moderation, to say that the cir- 
cumstances thus preceding and attending this second legal ten- 
der decision, constitute an incident greatly to be regretted, not 
only in its immediate result, but in its influence and example as a 
grave departure from a sound and necessary rule of our juris- 
prudence. 

The third and last legal tender case, Juillard v. Greenman, 
arose thus: Juillard brought an action in the Circuit Court of 
the United States for the Southern District of New York to re- 
cover from Greenman the sum of $5,122.50, the agreed price of 
certain cotton. Greenman in defense alleged the tender of 
$22.50 in gold coin, forty cents in silver coin, and two United 
States notes, one for $5,000, the other for $100, the two notes 
being issued originally under the Legal Tender Acts, but re- 
deemed and paid in gold coin since January 1, 1879, at the 
United States sub-treasury in New York, and re-issued and kept 
in circulation under the act of May 31, 1878. Juillard demurred 
to this answer and the Circuit Court overruled the demurrer, 
and by writ of error the case went to the Supreme Court. 
Upon the legal tender question thus presented, the court by 
eight of its judges, Waite, Miller, Bradley, Harlan, Matthews, 
Woods, Gray, and Blatchford, held the tender good, Judge 
Field alone dissenting. It is interesting to note here that the 
only change in the court since the decision of the Legal Tender 
Cases of 1871, was the appointment of new judges to fill vacan- 
cies arising from death, resignation, and retirement. 

In considering the character and grounds of the legal tender 
decision of 1884, it is needful first to state briefly the character 
of the two former decisions. 

The decision of 1869 was put clearly on the ground that ‘ the 
making of notes or bills of credit a legal tender in payment 
of pre-existing debts is not a means appropriate, plainly adapted, 
or really calculated to carry into effect any express power vested 
in Congress, is inconsistent with the spirit of the Constitution 
and prohibited by it.’’ It is familiar knowledge that Chief Jus- 
tice Chase, who delivered this decision, was Secretary of the 
Treasury when the Legal-Tender Acts of 1862 and 1863 were 
passed, and recommended their passage with the legal tender 
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provisions. The course of his argument in this opinion is high 
and judicially patriotic. Recognizing the immitigable duty of 
the court to bring all acts of Congress — those passed in the 
stress of war as well as others —to the test of the constitution, 
and recalling for guidance the great canons of construction laid 
down by Chief Justice Marshall in McCullough v. Maryland, by 
a most careful, though broad examination of the constitution, and 
the arguments presented to the court, he reaches the conclusions 
already stated, first, that there is no express warrant for the 
Legal Tender Acts in the Constitution; secondly, that they are 
equally inconsistent with its spirit; and thirdly, that they are 
not, and were not when passed, constitutional means for carry- 
ing into effect any express powers conferred on Congress by the 
constitution. 

The dissenting opinion in this case was delivered by Judge 
Miller. Saving a certain tone of unjudicial asperity, often ob- 
servable in the opinions of this judge, this opinion may be 
characterized as one of the really great opinions of our Supreme 
Court. It presents adequately and in full force the arguments 
and principles which must constitute the sole defense of the Legal 
Tender Acts. Recurring, like the Chief Justice, to Marshall’s 
overshadowing authority in McCullough v. Maryland, he holds 
that the Legal Tender Acts were the exercise of constitutional 
powers vested in Congress, especially what are popularly called 
the ** war powers,’’ and which are thus stated in the opinion: 
‘* The power to declare war, to suppress insurrection, to raise 
and support armies, to provide and maintain a navy, to borrow 
money on the credit of the United States, to pay the debts of 
the Union, and to provide for the common defense and general 
welfare.’’! He holds that these acts were, in fact, necessary 
to the credit and support of the government during the war, 
that they were plainly adapted and indispensable to carrying 
on the war and maintaining the Union, and that by consequence 
they were warranted by the constitution. 

Of the opinion of the Court in the legal tender cases of 1871, 
delivered by Judge Strong, it deserves to be said that its style 
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and tone are worthy of the gravity of the question and the dig- 
nity of the tribunal. It is marked throughout by every trait of 
judicial elevation and ability which have distinguished the long 
eminence of that jurist on the bench; its language is trenchant 
and luminous, and if the sweep and force of argument is possibly 
not equal to that of the dissenting opinion in Hepburn v. Gris- 
wold, the whole opinion is pitched and conducted on a lofty and 
judicial key. Referring evidently to the state of facts in the 
case of Hepburn v. Griswold, Judge Strong, in opening, says: 
‘¢ There is no well founded distinction to be made between the 
constitutional validity of an act of Congress declaring treasury 
notes a legal tender for the payment of debts contracted after 
its passage and that of an act making them a legal tender for the 
discharge for all debts, as well those incurred before as those 
after its enactment. * * * In both cases the funda- 
mental question, that which tests the validity of the legislation, 
is, Can Congress constitutionally give to treasury notes the 
character and qualities of money? ”’ 

After stating the necessity of considering a constitution with 
primary and constant regard to its chief ultimate purposes, and 
quoting from Chief Justice Marshall, in McCullough v. Maryland, 
the opinion holds that to be the true construction of the consti- 
tution which secures to ‘‘ the government created by it, the right 
to employ freely every means, not prohibited, necessary for its 
preservation, and for the fulfillment of its acknowledged duties. 
Such a right, we hold, was given by the last clause of the eighth 
section of its first article (‘to make all laws which shall be neces- 
sary and proper for carrying into execution the foregoing powers, 
and all other powers vested by this constitution in the government 
of the United States, or in any department or officer thereof ’ ). 
The means or instrumentalities referred to in that clause, and 
authorized, are not enumerated ordefined. In the nature of things 
enumeration and specification were impossible. But they were 
left to the discretion of Congress, subject only to the restrictions 
that they be not prohibited, and be necessary and proper for 
carrying into execution the enumerated powers given to Con- 
gress, and all other powers vested in the government of the 
United States, or in any department or officer thereof.’’ + 
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The opinion proceeds: ‘* This brings us to the inquiry 
whether they (the Legal Tender Acts) were, when enacted, appro- 
priate instrumentalities for carrying into effect, or executing any 
of the known powers of Congress, or of any department of the 
government. Plainly, to this inquiry a consideration of the 
time when they were enacted, and the circumstances in which 
the government then stood, is important. It is not to be denied 
that acts may be adapted to the exercise of lawful power, and 
appropriate to it, in seasons of exigency, which would be inappro- 
priate at other times.’’ 

The circumstances of the Civil War in 1862 and 1863 are then 
described and the conclusion reached that the Legal Tender Acts 

were necessary and appropriate for carrying on the war, particu- 
' larly for raising or borrowing money for that purpose. 

It is important to call attention here, especially, to the fact 
that the defense of the Legal-Tender Acts in both the decisions 
of 1869 and of 1871, was put by the court and counsel, 
primarily and almost exclusively, on the necessity created 
by the war. This appears everywhere in argument and opinion. 
Thus Chief Justice Chase says, in Hepburn v. Griswold:? 
** The only ground upon which this power (to make United States 
notes a legal tender) is asserted, is not that the issue of notes 
was an appropriate and plainly adapted means for carrying on 
war, for that is admitted; but that the making of them a legal 
tender to the extent mentioned was such a means.’’ Judge 
Miller, in his dissenting opinion in the same case’ says: 
‘* The legal tender clauses of the statutes under consideration 
were placed emphatically, by those who enacted them, upon their 
necessity to the further borrowing of money and maintaining the 
army and navy. It was done reluctantly and with hesitation, 
and only after the necessity had been demonstrated and had be- 
come imperative.”” 

Judge Strong likewise, in delivering the opinion of the court 
in the Legal Tender Cases of 1871, thus describes the exigencies 
in which these acts originated and which warranted their 
enactment.’ ‘* Suffice it to say that a civil war was then 
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raging which seriously threatened the overthrow of the govern- 
ment and the destruction of the constitution itself. It demanded 
the equipment and support of large armies and navies, and the 
employment of money to an extent beyond the capacity of all or- 
dinary sources of supply. * * * The necessity was immediate 
and pressing. The army was unpaid. There was then due to the 
soldiers in the field a score of millions of dollars. * * * It 
was at such a time and in such an emergency that the Legal 
Tender Acts were passed.”’ 

I recur thus at length to these passages of former decisions 
as an answer to the very disingenuous and false assumptions or 
statements,—to which some expressions in the opinion of the 
court, in the decision of 1884, give countenance, — that the latter 
decision rests upon the same grounds as the former. Such 
statements are one and all demonstrably untrue. The legal tender 
decisions of 1869 and 1871 were placed by all the judges, who 
upheld the acts, upon the ground, largely or mainly, of a neces- 
sity arising from the fact of the Civil War. 

In examining and criticising the legal tender decision of 1884, 
and the opinion of the court by Judge Gray, one is struck first of 
all by the contrast, both of style and matter, which this opinion 
presents to the former legal tender opinions, as well as to 
the opinions of this court on other great questions and occasions. 
I have already spoken of the opinions of Chief Justice Chase, 
Judge Strong, and Judge Miller, and if one recurs to other 
opinions of the court on great occasions, one can not fail to 
recognize supreme judicial as well as intellectual greatness in 
such opinions of Chief Justice Marshall as were delivered by him 


~ in McCullough v. Maryland, in Dartmouth College v. Woodward 


and in Osborn v. Bank,—opinions all, with others from his 
hands, which are as valuable and authoritative, I had almost said, 
as the constitution itself,— massive chains of logic, superb 
specimens, in style and matter, of forensic ratiocination. The 
student recognizes likewise the true greatness of many of the 
opinions of Chief Justice Taney, for example, in Charles River 
Bridge v. Warren Bridge, Ableman v. Booth and The License 
Cases in 5th Howard; of Judge Curtis, in Curran v. Arkansas, 
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or Scott v. Sandford ; of Chief Justice Chase, in Texas v. White, 
as well as in the Legal Tender Cases. 

The legal tender question of. 1884 presented, surely, one of 
the gravest questions ever raised in that court. Compared with 
the opinions in any of the cases just named, or with any high or 
adequate ideal of an opinion decisive of such an issue, the opin- 
ion of Judge Gray must be pronounced crude, meager, jejune. 
It adds nothing of argument, or exposition, or illustration, to the 
learning of the subject. Its only significance is the fact that it 
embodies the decision of the court. The full text of the opin- 
ion lies before me; it may be summed up as an effort to show 
that the grant of power to Congress, in the Constitution, ‘to 
borrow money on the credit of the United States,’’ ** includes the 
power to issue, in return for the money so borrowed, the obliga- 
tions of the United States in any appropriate form of stock, 
bonds, bills, or notes,’’ and ** of making such obligations, at the 
discretion of the Legislature, a tender in payment of private 
debts,’’ pre-existing or future, ‘‘ IN WAR OR IN PEACE.”’ 

Early in this opinion, we are informed that the court sees noth- 
ing in the present case to ‘* distinguish it in principle from the cases 
heretofore determined.’’' In this short sentence is swept away as 
mere pretense the whole elaborate substructure of the dissenting 
opinion in Hepburn v. Griswold, as well as of the decision of the 
court and the opinion of Judge Strong in the Lega! Tender Cases. 
No distinction in principle! Yet in both the former cases, the 
principle stated was that in the exigent stress of civil war, Con- 
gress might make United States notes a legal tender. No distinc- 
tionin principle! Then, there are no ‘‘ war powers,’’ no powers 
which find their sole warrant in a state of war, for the former — 
decision decided only that the issue of notes, with the quality of 
legal tender, was warranted in time of war. No distinction in 
principle! Then the grounds of the former decision were false, 
if not fraudulent. 

Such is the latest decision. What supports it? I invite a 
scrutiny of its grounds, especially its ratio decidendi. It pro- 
ceeds thus: The Constitution grants certain powers to Congress, 


1 The Legal Tender Cases,.12 Wall. 457. 
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with power ‘*to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers;’’ the 
words ‘* necessary and proper,’’ include all appropriate means, 
which, in the judgment of Congress, will most advantageously 
effect the end to be accomplished ;’’ Congress having seen fit in 
atime of perfect peace, to issue legal tender notes, its discre- 
tion is final. 

I am aware that Judge Gray seeks to ascribe such a doctrine 
and result to Chief Justice Marshall. The truth of history and 
the honor of a great name demand that this attempt be scruti- 
nized. 

In McCullough v. Maryland, Marshall said: ‘‘ We think the 
sound construction of the constitution must allow to the national 
Legislature that discretion, with respect to the means by which 
the powers it confers are to be carried into execution, which will 
enable that body to perform the high duties assigned to it, in 
the manner most beneficial to the people. Let the end be legit- 
imate, let it be within the scope of the constitution, and all 
means which are appropriate, which are plainly adapted to that 
end, which are not prohibited, but consist with the letter and 
spirit of the constitution, are constitutional.’’! Do these words 
leave it to the discretion of Congress to say that borrowing 
money, in time of peace, and making the notes given therefor, a 
legal tender for private debts, is ‘‘ a legitimate end?’’ Of course 
they do not. The vital, crucial test always is,—is the end 
legitimate? Is it within the scope of the constitution? And 
Marshall never remitted these questions to ‘‘ the discretion of the 
Legislature.’’ Marshall’s thesis is always this: First, show that 
Congress has the power claimed, under the constitution; next, 
that the means are appropriate ; then, the choice of means to be 
used to effectuate the power, is discretionary with Congress. 
This, of course, would bring Judge Gray to the necesssity of 
first showing that Congress has the power, in time of peace, to 
make United States notes a legal tender for private debts. Does 
he show this, or can it be shown? I submit that it cannot be 
shown, for these reasons: Granting all that is asserted as to 
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the free or liberal construction to be given to a constitution in 
distinction from ‘* a penal statute, or an authority conferred, by 
law or by contract, upon trustees or agents for private pur- 
poses,’? —to quote a proposition from Judge Gray, which no 
man ever thought of disputing,— granting, too, the doctrine of 
** incidental or implied powers,’’ it remains clear (1) from the 
text of the constitution, (2) from the testimony of the debates 
and opinions of its most eminent framers and contemporaneous 
expositors, (3) from the mature judgment of commentators and 
constitutional lawyers, such as Story and Webster, that no 


power is given to Congress to make United States notes a legal 
tender. 


1. There is, I submit, no process of reasoning or reasonable 
construction which can deduce from the grant of power to Con- 
gress ‘* to borrow money on the credit of the United States,”’ the 
power to make the evidences of such borrowing a legal tender 
for private debts. To do this is, in strictness of speech and 
fact, to change the power to borrow, into the power to force a 
loan. For, if I am coerced, by an act of Congress, to accept 


United States notes for all debts due me from individuals, I am 
forced to loan the government the amount of the notes so ac- 
cepted. This is to force a loan from me, not to ‘* borrow 
money ’’ from me; and I would willingly rest the whole argu- 
ment against the constitutionality of the Legal Tender Acts on 
this brief and intelligible proposition. To make United States 
notes a legal tender for private debts, certainly in time of peace, 
is to pervert, not follow the constitution. No liberal construc- 
tion, no implied powers can be stretched to cover such assump- 
tions. The lion’s skin will not conceal such asses’ ears. 

2. The highest contemporaneous as well as subsequent 
opinions and interpretations are to the same effect. By the 
Articles of Confederation of 1777, Congress was authorized to 
‘‘ emit bills on the credit of the United States,’’ but Marshall 
declared that under these words, ‘‘ Congress did not, perhaps 
could not, make them a legal tender. This power resided in the 
States.’?? Madison also declared that ‘‘the pretext for paper 
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currency, and particularly for making the bills a tender, either 
for public or private debts, was cut off,’’ by the constitution. 
Webster, likewise declared in the Senate in 1836, —*‘* Most un- 
questionably, under the authority of this government, there is no 
legal tender and there can be no legal tender in this country, but 
gold or silver.’? + Are there any contrary authorities which can 
stand beside or against these? 

Judge Gray declares that ‘‘the question whether at any par- 
ticular time, in war or in peace, the exigency is such * * * 
that it is wise or expedient to resort to this means (making 
United States notes a legal tender) is a political question, to be 
determined by Congress when the question of exigency arises, 
and not a judicial question, to be afterwards passed upon by the 
courts.’” This again is one of those inaccuracies of statement, 
which have lately been described by a great judge and writer as 
‘wholly unpardonable and essentially blameworthy.’’ Judge 
Gray quotes on this point from McCullough v. Maryland, thus: 
‘‘Where the law is not prohibited, and is really calculated to 
effect any of the objects intrusted to the government, to under- 
take here to inquire into the degree of its necessity would be 
to pass the line which circumscribes the judicial department, 
and to tread on legislative ground.’’? What is the doctrine 
of Marshall here? Is it that ‘‘ the question of exigency,’ as 
Judge Gray says, ‘‘ is political’’ and not to be reviewed by the | 
courts? Certainly not. It is that when an‘ exigency,’’ as Judge 
Gray chooses to call it, or a ‘* necessity,’’ as Marshall called it, 
does exist or arise, the degree of the existing exigency or neces- 
sity is left to the judgment of Congress. Let us clear our minds 
of confusion here, if possible. Granting for the purpose of this 
argument, that an appropriate means to carry into execution any 
constitutional power, is itself constitutional, or granting that in 
an exigency or under a necessity, Congress may make paper a legal 
tender, to whom is the decision upon the appropriateness of the 
means or the existence of an exigency or necessity, committed? 
To Congress? Judge Gray says yes. Judge Marshall does not 
say yes, but by necessary implication, says no. And if not to 
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Congress, to whom? Necessarily to the courts. I do not think 
any authority can be cited from Marshall or any other competent 
source which will support the dictum or conclusion of Judge Gray 
on this point. 

And this point is a vital one to the whole argument, — vital, 
too, in its results. For if Congress may decide in all cases and 
finally what means are appropriate, or when an exigency or 
necessity exists, then we are floating on the wild waves of un- 
certainty and danger. If, on the other hand, the true and 
authoritative doctrine is, that the means must be appropriate, 
and the exigency must first exist, and only the choice of various 
appropriate means, or the degree of the exigency; are left to 
Congress, then, notwithstanding this last most unfortunate de- 
cision, we have an anchor left in the power and duty of the 
courts to limit the legal tender power of Congress to what the 
courts, not Congress, shall judge an exigency and appropriate 
means. 

Now, what exigency existed for the re-issue of United States 
notes in 1878? Have words lost their meaning? Did any cir- 
cumstances exist which could with any show of reason, be held 
to be an exigency? I do not see how any one can honestly hold 
or think that an exigency then existed to issue legal tender notes, 
whatever he may have held or thought during the war. 

It has already been noted by an acute writer’ that Judge 
Gray’s opinion contains no definition of money, nor any con- 
sideration of what the correct idea of money would require a 
legal tender to be. But that word is certainly the most important 
word upon this subject, in the constitution. Judge Gray de- 
rives the power of Congress to make paper a legal tender when- 
ever it pleases and under whatever circumstances it deems 
sufficient, from the express power granted to Congress by the 
constitution ** to borrow money on the credit of the United 
States ;’’ and he regards this view of the constitution as ‘‘ forti- 
fied by the fact that Congress is vested with the exclusive 
exercise of the analogous power of coining money,’’ etc. 

Let us analyze the power first above stated. ‘To borrow 
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money on the credit of the United States.’’ Suppose the words 
were spoken of an individual, what would they infallibly mean? 
Would they not mean, first, to borrow, that is, to receive or ob- 
tain what is another’s by his consent with the intention of return- 
ing it or giving an equivalent therefor? Second, to borrow 
money, Whatever that is? And third, to borrow money on the 
credit of the person borrowing, that is, on the reputation, estima- 
tion, faith, or honor, one or all, of the person who borrows. 
Why, —and I would put the question to lawyers as well as lay- 
men, — why should not this be their meaning in the constitution 
of the United States? See, now, how Judge Gray reads these 
words : ‘¢ Congress has power to compel you or me to accept in 
payment of the farm or house we sold long ago, when gold and 
. silver was the only legal tender, for so many dollars of money,”’ 
paper called United States notes, at par, thereby not borrowing, 
but taking, — not borrowing on the credit of the United States, 
but taking by the power of the United States. 

But no one can deny, that the power on which Judge Gray 
relies is to borrow money ’’ and to coin money.’’ And what is 
money? Is itnot by pure force of the words used, ex vi termini, 
coined money? Is paper coinedmoney? What, then, is money, 
Iask again? The word has a perfectly fixed meaning, which, to 
my knowledge, is not disputed. 

Aristotle, in this as in most things he handled, has given the 
norm of definition. He declares money to be a substance which 
serves as a measure of the value of all things bought and sold, 
and is itself an equivalent ; and Lord Liverpool has added,' that 
“if money were a measure alone, and made, like all other 
measures, of a material of little or no value, it would not answer 
the purpose of an equivalent. And if it is made, in order to 
answer the purpose of an equivalent, of a material of value, sub- 
ject to frequent variations according to the price at which such 
material sells in the market, it fails on that account in the quality 
of a standard or measure.”’ 

Will any one try to identify paper, inky rags or straw with 
Aristotle’s substance? Are United States notes themselves an 
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equivalent, at least for any thing but their own weight of rags, 
straw, or paper? 

Other good definitions of money are not wanting. Thus a most 
clear-headed writer of our own country,’ has defined money to be 
‘** that which passes freely from hand to hand throughout the 
community in final discharge of debts and full payment for com- 
modities, being accepted equally without reference to the char- 
acter or credit of the person who offers, and without the intention 
of the person who receives it, to consume or enjoy it, or apply it 
to any other use than in turn to tender it to others in discharge 
of debts or payment for commodities.”’ 

The same ideas — ideas necessary to the conception of money 
appear everywhere — intrinsic value, portability, uniformity of 
value, divisibility, durability, the quality of easy ascertainment 
of value, and steadiness of value. 

Such are the qualities which meet in gold and silver, and in Fe 
alone. If other things at times perform some of the uses of 
money; if paper, United States notes, at times are made to do 
some of the duties of money, they are no more ‘* money ’’ than 
are the skins of the savage, or the wheat and potatoes of the 
pioneer farmer. 

The words of the constitution, therefore, the history of the 
times when it was framed, the evils it was designed to prevent 
on this subject, the utterances of those who decided these 
questions then, all warrant the conclusion to which Bancroft un- 
hesitatingly comes: ‘‘ So the adoption of the constitution is to be 
the end forever of paper, whether issued by the several States or 
by the United States, if the constitution shall be rightly inter- 
preted and honestly obeyed.’’ ? 

But Judge Gray has invented or discovered one argument which 
deserves attention, a genuine novel contribution to these discus- 
sions,—and herein is involved the most serious and baleful 
error of this decision. I mean the ascription to our government 
or to Congress of powers not professedly derived from the con- 
stitution, but described as ‘‘ incidental to sovereignty.’’ Con- 


1 Walker’s Money, Trade, etc., p. 4. 2 Hist. of Formation of Const. of U. 
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sider this for one moment. It is a legal commonplace, a 
constitutional truism, the merest ‘‘ hornbook’’ knowledge, that 
neither Congress, nor any branch of the government, nor all 
branches combined, have any powers except such as are granted 
by the constitution. Our government is sovereign indeed, but only 
sovereign within the limits set by the constitution. Marshall 
says: ‘* The government of the Union, though limited in its 
powers, is supreme within its sphere of action.’’’ There is no 
such conception as the inherent or original sovereignty of the 
government of the United States in the lexicon of constitutional- 
legal ideas of this country. Yet we find Judge Gray in this 
opinion gravely setting forth the argument that because the 
Emperor of Austria, as King of Hungary, has been allowed an 
injunction by the Court of Chancery of England, against the 
issue, without his consent, of notes )»urporting to be public paper 
money of Hungary, therefore, the American Congress has the 
power to make United States notes a legal tender! I do nut 
think any comment on this argument is needed. : 

The opinion of Judge Gray nowhere insists that redeemability 
is essential to the validity of legal tender notes; and inasmuch 
as the original legal tender acts made no provision for the re- 
demption of the notes, it results that this decision is an express 
determination that notes not having the quality of redeemability 
in coin may be made legal tender by Congress at its pleasure — 
in other words, the Supreme Court has committed itself to the 
abominable doctrine of ‘‘fiat-money,’’ pure and simple. : 

The consequences of the legal-tender decisions of 1884 need 
but brief statement. By this decision Congress is declared pos- 
sessed of full power at all times to make whatever it pleases a 
legal tender. Senator Bayard has well said that ‘‘the Supreme 
Court has put Benjamin F. Butler on his feet; ’’ and that unsav- 
ory politician, Chalmers, has appropriately written to his fellow- 
Greenbackers of Mississippi, —‘‘ We feel a just pride in the fact 
that the highest judicial tribunal in the nation, the Supreme 
Court of the United States, has fully sustained our views; that 
the stamp of the government, whether it be placed on gold, sil- 
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ver, nickel, copper, or paper, makes the money of the country, 
and fixes its legal tender value.”’ 

This decision is final, in the sense that there is no appeal to 
any other legal tribunal. But if we were to follow the exam- 
ple of those who uphold the Legal Tender Acts, or take a leaf 
from the action of our opponents in 1870, we should look for 
means to change and overcome the present majority of the Su- 
preme Court. We may at least, and I think with confidence 
and propriety, remit the question to the influence of enlightened 
public opinion, of which Daniel Webster has said: ‘ There is 
not a monarch on earth whose throne is not liable to be shaken 
by the progress of opinion and the sentiment of the just and in- 
telligent part of the people.”’ 

It is considerably less than thirty years since a famous decision 
was made by the same court on a great public question by a rel- 
ative majority nearly as great asthe present. The secret history 
of that decision now shows, as indeed was proclaimed at the time, 
that that decision was to stand as a ‘ finality,’’ an end of. all 
efforts to secure some of the great objects of the constitution 
and Union. No doubt those who joined in that decision seriously 
believed they had set bounds to a great movement and conviction, 
which, however, in less than five years after that decision was 
pronounced, had forever overwhelmed and blotted out all its 
traces. No such fate awaits this decision, nor, let us hope, any 
decision of our highest court, now or hereafter, but it is per- 
mitted to those who revere the court and the constitution, and 
believe in public honor, to hope that in future decisions, that 
court will recur to the doctrines and guidance of Madison, Mar- 
shall, and Webster on this question, and restore to our country 
the blessings of real, honest, constitutional money. 


D. H. CHAMBERLAIN. 
New York, April, 1884. 
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THE CODIFICATION OF COMMERCIAL AND MARITIME 
LAW. 


The conflict between the rules of positive law prevailing in 
different countries is never quite satisfactory to the student of 
jurisprudence. We may learn with Savigny to regard these 
variations as an outcome, simply, of the divergent characteris- 
tics of different races and peoples ( Volksgeist), but the question 
returns, why should law be so unscientific as to deviate in pass- 
ing from one state to another? Why should we require a legal 
atlas? The idea of law as uniform, invariable, and recognized 
by all nations alike, is a fascinating speculation to idealists. 
Pascal, looking at the variegated patchwork of the continental 
law of his time, in a tone, half sad, half jesting says: ‘‘ Justice 
or injustice not changing its quality according to climate is 
hardly ever seen. With three degrees of latitude, the whole jur- 
isprudence is overturned. A meridian decides the truth, a few 
years, the possession. Fundamental laws change. - Law has its 
epochs. Complaisant justice which a river or a mountain 
bounds! Truthon this side of the Pyrennees, error on that.’’! 
But a branch of the law too insignificant in Pascal’s time to at- 
tract philosophic study approximates to uniformity. This is the 
law maritime. It is not open to the charge of instability or of 
territorial isolation. Pardessus says these reproaches of Pascal 
have no application to it. Uniformity is its essence. Unmoved 
amidst the revolutions of twenty centuries, independent of na- 
tional jealousies, this law comes to us still new, as it existed in 
those first days, when navigation established the relations be- 
tween nationalities.” 

The contrast between the provincialism of local laws, emanat- 
ing from one central legislative authority, and the catholicity of 
commercial law which extends its area by imitation, continues 
to excite interest even in recent times, which have made us better 
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acquainted with the study of comparative jurisprudence. The 
silent diffusion, the liberality of its electicism is pleasantly 
described by a Dutch author. Merchants he says co-operate in 
different countries to one and the same end. ‘* Their nation- 
ality recedes into the background, they belong to the same great 
commercial and sea-faring family. Voluntarily, they submit 
themselves to fixed rules which promise to be worth following 
in carrying on their business, and thus they acquire the force 
of law. Gradually, as others see the applicability of these 
rules, they extend themselves beyond the circle for which they 
were originally designed.’’' This idea of contributing to form 
a world-wide homogeneity of law —the reach of commercial 
rules until they become veritably ecumenical, is peculiarly im- 
pressive. 

‘* Every country, every town,’’ says a late writer, ‘* where 
commercial laws are promulgated, labors for all the world be- 
sides, works in the common edifice of nations in framing the 
general mercantile law of the world.’’? 

Of course, like all things with a history, commercial law has 
had its evolution. But we can know it as it is, without inquir- 
ing about the stages of its growth. Investigation of the past 
may be required to comprehend the system of local law, that is 
developed along a single linear series of causes. But in commer- 
cial law, where the progress is by lateral extension, widening from 
country to country, the study by periods is only a matter of 
archeological interest. And for that matter, the work is done. 
The explorations of Pardessus and researches of Twiss have left 
nothing for the persevering prowler in the field of legal antiqui- 
ties. Besides, the shipping contracts of two thousand years ago 
are substantially like our own. There is hardly enough contrast 
to invite investigation.® 

Collating the appropriate legislation of different countries 
must, therefore, de for this kind of law what historical study 
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does for local law. The reproach of dilettanteism when applied 
to the acquisition of foreign law is here unjustifiable, since this 
is the one way to turn in the direction whence the home law is to 
receive its accretions and modifications. Cosmopolitanism is 
matter of necessity, not of curiosity, when the legal system 
rests on the exchange of ideas, rather than upon their persistence 
in isolation. Such study is not wasteful. Only existing laws 
need be examined. The attention is spared the consideration of 
the rudimentary forms of truth, in the shape of obsolete laws, 
upon which in other fields so much time is often necessarily ex- 
pended. 

Has the law of commerce hitherto been scientifically treated, 
according to these principles, with illustrations of its doctrines 
extending beyond national barriers and even across continents 
and into what Dufour calls its ‘‘ infinite perspective?’’ ‘* No,”’ 
said Dr. Ehrenberg, in 1878.' Indeed the time for such work 
is not come. He even doubts if the preliminary explorations 
for it have yet been made. 

The reproach of insularity so often applied by the continental 
jurists to their Anglo-American brethren, raises the doubt whether 
such a broad ex-territorial theory of the maritime law is accepted 
among us. The answer for once is gratifying. ‘* The English, 
more than any other people,’’ says Pardessus, ‘‘ appear to have 
been persuaded that the law maritime is a branch of the law of 
nations, subordinated to general rules, which the likeness of 
situation and reciprocity of interests have naturally caused to be 
administered in all countries.’’? Indeed one of the notable 
instances of the recognition of these principles, in a way coming 
home to every ship-master and merchant, is found in a decision 
of Judge Story, now adopted as the settled law of England, 
Germany, and France. This is the rule that in the absence of 
express provisions in the contract of affreightment, the liabilities 
of cargo-owners, and the correlative rights of the master toward 


1 In Krit. Vierteljahrschrift fiir Gesetz- assertion would presumably have been 
gebung, 1878, vol. XXL, p. 181. Hadthe qualified, in view of the comprehensive 
reviewer written later in that year, after acquaintance with foreign law evinced by 
the appearance of Desjardins’ Traite the author of that treatise. 

de Droit Commercial Maritime, his ? Lois Manitimes, IV., ch. 25, p. 190. 
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the cargo, are governed by the law of the ship’s flag — a doc- 
trine marking the gradual ascendancy of broader principles over 
the old feudal adherence to the lex loci.' 

Notwithstanding the commendation of Pardessus, it must be 
confessed that American and English jurists have not sufficiently 
studied the true source of maritime law as administered in other 
countries. Even Judge Story is here open to criticism. Ina 
review of Jacobsen’s Sea Laws, written for the North American 
Review, in the year 1818,’ he falls into two most natural errors. 
With habits of investigation formed in other branches of the 
law, his zeal for antiquarian research leads him sometimes to 
overlook contemporary learning. Of course communication with 
France was then more difficult. But it cannot entirely be for 
that reason that he makes no allusion to the French Code of 
Commerce that had then been ten years in force, nor to the 
great treatise of Pardessus, that had been appearing between 1813 
and 1816. Erudite criticism upon Pothier, Valin, and Emérigon 
abounds, but nothing of the Code. To the continental lawyer, at 
any rate, the preference for a text-writer to a later Code is an 


error like quoting a single father de fide against the decrees of 


the councils! And, prejudice aside, one must admit that the solid 
residuum from the opinions of text-writers, the decisions of 
courts, and the experience of merchants when ascertained and 
declared by codification must henceforth be the authority.’ Of 
course, the question of how far the commercial code of one 
country can directly control and influence the courts of another 
may be disputed.* But, all the same, codes of commerce and 


1 Pope v. Nickerson, 3 Story R. 445. 
Lloyd v. Guibert, L. R.1Q. B. 115. The 
Gaetano & Maria, L. R.7 P. & D. 187; 
Entscheidungen des Reichs-Oberhandels- 
gerichts, vol. XXIL, p. 85 (1878); Valro- 
ger, Droit Maritime, tome IL., No. 442 
(Paris, 1883). 

2 Story, Miscel. Writings, p. 93. 

5 For the purpose of knowing exactly 
what are the soundest rules of commer- 
cial law, the learning of the Italians 
Ferrettus, Straccha, Rocci, Targa, Cas- 
aregis, Azuni, Piantaniada, Lucchesi- 


Palli, and Alianelli, all combined, must 
necessarily be of less weight than the 
Italian Code of Commerce of 1888. 

* Art. 603 of the Com. Code of Nic- 
aragua specifically forbids any applica- 
tion of foreign laws: on the contrary 
Art. 1106 of the Commercial Code of 
Russia expressly directs that in points of 
marine insurance foreign laws may be in- 
voked to meet cases unprovided for either 
in that code or under the terms of the 
policy. 
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commentaries upon them at present form the repertory of almost 
all foreign maritime and commercial law. 

Passing over the medieval law embodied in ordinances and now 
superseded by more sustained legislation, the first codification 
of commercial law in completeness is the general law of Prussia 
(Das allgemeine Landrecht) enacted in the year 1794. Mari- 
+ time law was treated in Part II. with great particularity.’ It 

was the joint work of three rather obscure jurists — Suarez, 
Bornemann, and Koch. Criticism of this code at once touches a 
fundamental distinction in methods and aims of codification. <A 
painstaking determination to anticipate imagined cases charac- 
terizes some of its provisions, and works damage to its literary 
effect. It was the fault, however, of German legislation of that 
age, which Savigny did not hesitate to call far inferior in force 
and vigor to the penal legislation of Charles the Fifth.? Par- 
dessus also criticised the workmanship of this code as containing 
too much detail and definition. ‘* Nevertheless,’’ he adds, * it 
is one of the most remarkable monuments, and, to juris con- 
sults, also the most useful which has been published in our 
modern times.’’* Of course the difficulty of all codification 
is to avoid undue generalization, and at the same time es- 
cape the peril of overminuteness that degenerates into casuis- 
try. One reason why these codifiers approached the latter 
extreme, was the popular feeling then current in Germany that 
with a good code, lawyers and even courts would be super- 
fluous. The statute alone was expected to have an answer for 
all controversies. However, much of this statute is still in 
force, and the commercial portion now repealed remained a sat- 
isfactory mercantile law in the face of rival codifications for a 
period of almost seventy years. The French Code of Commerce 
is next in point of time, taking effect on January 1, 1808, the 
revision having begun in 1801. When enacted, it applied to all 
vassal states then united to France, embracing Italy (including 


1 The provisions extending from Arts. lopidie der Rechts Wissenschaft, Erster 
1389 to 2451. Theil, p. 866, (Leipzig, 1882). 
2 Beruf unser Zeit, ch. 6, p. 52. 5 So late as 1851 it was called one of 
5 Lois Maritimes, III, p. 457. the most complete sea laws in Europe. 
* Dr. Behrend in Holtzendorf’s Ency- Kaltenborn, Seerecht, I., p. 31 (Berlin, 
1851). 
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the kingdom of Naples), certain cantons of Switzerland; also 
Belgium and Holland—a fact which accounts in part for its 
having been employed as a model for the subsequent codification 
of these countries. It was the labor of seven lawyers and mer- 
chants. In it are six hundred and forty-eight articles, in four 
books — the second of which treats of maritime law. Some efforts 
have been made to revise the maritime portion,’ and a commis- 
sion was appointed therefor in 1867, but except the supplemen- 
tary statute of December 10, 1874, permitting hypothecation 
of vessels, the maritime part of it remains unchanged.? The 
separation of the law of commerce by a distinct statute book 
enabled this codification to escape much of the antipathy which 
was manifested by the historical school of jurists against the 
codes of Napoleon. It provided merchants with a compact body 
of rules distinct from those of the general law of obligations. 
The success of this code in France, its adoption by other coun- 
tries,* and the habit now becoming general of enacting separate 
commercial codes justify the foresight of its authors. 

A code of commerce almost the same as that of France was 


adopted by Haiti May 26, 1826, which took effect July 1, 1827, 
consisting of six hundred and fifty-one articles.‘ 
Next in commercial codes comes Spain. 
Comercio was published May 30, 1829, taking effect January 
1, 1830, consisting of five books and, as originally enacted, of 


The Codico de 


twelve hundred and nineteen articles.> It was the work of Porcel, 


1 De Courcy D’une Reforme intern. du 
Droit Marit. (Paris, 1863). 

2 Other portions, however, are modi- 
fied. Statutes specially interesting to for- 
eigners are following : 28 May-28 June, 
1838, sur les faillites et banqueroutes; 
July 24, 1867, sur les societes commer- 
ciales; 23 May, 1865, sur les cheques; 19 
May, 1866, sur la marine marchande, and 
18 June. 1866, sur les usages commer- 
ciauz, See Boistel Precis de Droit Com., 
pp. 12, 18 (Paris, 1884). 

* According to a statistical table lately 
made, commercial codes substantially fol 
lowing that of France now obtain in 
countries aggregating about two hundred 


millions of inhabitants. Borchardt Han- 
delsgesetze des Erdbalis, I., einleitung, p. 
xx. (Berlin, 1883). 

4 An attorney from New York, who 
passed several months at Port au Prince 
in 1888, found it impossible to procure a 
copy of this code, and was assured that 
it had fallen into desuetude. 

5 By the law of December 6, 1868, a por- 
tion of the code relating to commercial 
courts was abolished, leaving in recent 
editions of the code but 1177 articles; 
annexed to which are, however, included 
many supplementary statutes relating to 
commercial matters. 
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Pellegrin, Saez, and Bellerino, with whom was Pedro Sainz de 
Andino, who had proposed a draft to the government in 1827. 
Having served as a model for many South American codes, it is 
specially valuable to the American student. It was promulgated 
by Cuba February 1, 1832, for Puerto Rico February 17, 1832, 
and for the Phillipine Islands July 26, 1832. On September 1, 
1833, there was promulgated the Codigo Commercial Portuguez, 
taking effect January 24, 1834, and extended to the Portuguese 
colonies. Originally the private labor of José Ferreira Borgos, 
it follows in part the Spanish code, being largely influenced by 
the commentaries on commercial law published by José da Silva, 
in 1815-19. It contains eighteen hundred and sixty articles in 
two parts. 

Bolivia enacted on November 12, 1834, a commercial code 
consisting of eight hundred and thirty-four articles in four books, | 
following in the main the code of Spain.’ By reason of the in- 
land position of Bolivia, the third book, relating to maritime law, 
is of course omitted. 

The present Russian commercial code took effect January 1, 
1835; comprising at first over two thousand articles, it has been 
augmented by later statutes. A new revision of it is now in 
preparation.? 

On May 1, 1835, the Greek Government enacted a commer- 
cial code which is almost identical with that of France. This 
statute (called nomos emporikos) since March 21, 1866, has been 
extended over the Ionian islands. 

The Code of the Netherlands took effect October 1, 1838.3 It 
contains nine hundred and twenty-three articles, and has since 
been re-enacted over the dependencies of the Dutch in the East 
and West Indies.‘ A new revised code is about to be made.® 


1 The unstability of political fortunes 
in the South American States is illustrated 
by the fact that President Santa-Cruz, 
in whose honor the code was named 
Codigo mercantil Santa-Cruz (a distinc- 
tion quite unexampled in commercial 
legislation) and who was therein styled 
Restaurador de la Patria, was overthrown 


at the battle of Jungay in June, 1839, and 
driven into exile. 

? Borchardt, p. xxii. 

3 Its official title is Wetbock van Koop- 
handel het Koningrijh der Nederlanden. 

“On September 4, 1868, it was re- 
enacted with important modifications for 


Borchardt, p. xxiii. 
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On June 25, 1850, appeared the Codigo commercial do imperio 
do Brazil consisting of nine hundred and thirteen articles fol- 


lowing the principles of the French, Spanish, and Portuguese 


codes. There have been many supplementary statutes passed 
modifying and extending its provisions.’ 

The earlier statutes of Turkey regulating commercial matters — 
some of which date from 1839?— are of little moment because 
of the consular jurisdiction established by treaty under which 
the ex-territoriality of foreign laws was conceded to resident 
foreigners. In 1850, a code of commerce in the French lan- 
guage was enacted, consisting of two books, with three hundred 
and fifteen articles, to which an appendix was added in 1860 of one 
hundred and two articles. In 1864 -the Code de commerce mari- 
time Ottoman was decreed, embracing two hundred and eighty- 
two articles which are prepared from the later European codes 
in conjunction with the provision of book second of the French 


code. 


On June 10, 1852, there was published the Cédigo de comercio 
dela républica del Peru, which is practically identical with that 
of Spain. A supplementary statute, passed December 31, 1860, 
regulates domestic and foreign commerce. 

A commercial code of New Grenada, dating from June 1, 1853, 
at one time prevailed throughout the federation of Colombia. 
Though still cited by European authors it is in fact repealed. 
By the confederation established at Rio Negro, in the State of 
Antioqua, May 8, 1863, Federal jurisdiction was limited to for- 


1 The late edition by Orlando de 
Aranjo Costa (Rio de Janerio, 1878), well 
illustrates the liability to error in com- 
menting upon foreign law. All the 
articles treating of maritime law are 
annotated with a concordance indicating 
corresponding sections of European 
codes. Among these are given the arti- 
cles of the Prussian Landrecht, the 
learned editor being apparently unaware 
of their having been repealed since 1862 
by the General German Mercantile Law, 
to which he makes no allusion—an error 


eign and coastwise commerce, each State reserving control of in- 


the reverse of that of Mr. Foard, who in 
his treatise on Shipping (London 1880) 
constantly cites the articles of the New 
York Civil Code, perhaps in prophetic 
anticipation of its enactment. 

2 Certain maritime rules are scattered 
amid the older Turkish codes — particu- 
larly in the Multeka-ul-ebber, prepared 
in Arabic by Sheikh Ibrahim by order of 
Soliman IL. (1520-1566), of which a 
French translation is said to have been 
made. Kaltenborn, I., p. 69. 
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ternal affairs. The excellent code of the state of Cundinamarca,’ 
published January 8, 1859, has been re-enacted with slight 
variations, by all the other eight States of the Confederation.’ 
In maritime affairs, to which Federal legislation extends, a code 
common to all the States was adopted March 10, 1873. 

Under President Santa Anna, a Cédigo de comercio de Mexico, 
was published May 16, 1854, consisting of five books and one 
thousand and ninety-one articles. Late European text-writers 
cite this code as still in force. As a matter of fact, however, 
it was repealed upon the overturn of Santa Anna’s government 
the following year,* since which time Mexico has been regulated 
by the ordinance of Bilboa,’ which also is the commercial statute 
in Honduras, Guatemala, and Paraguay,® having been originally 


1 Mr. Cushing referred to this and 
other South American codes in a sentence 
which it is perhaps excusable to quote 
entire. Having remarked the proneness 
of the people of the United States to 
overlook the other American nations in 
literary matters, he adds: ‘ Nevertheless 
on careful consideration of the sterling 
merits of such historical writers as the 
Mexican Lucas Alaman, such authors of 
international jurispradence as the Chilean 
Bello, the Argentine Calvo, or the Peru- 
vian Pando, and such writers of belles- 
lettres, of travels, of statistics, as the 
Colombians, Samper and Perez, such 
poets as the Brazilian Magalhaens, such 
codes of municipal law as those of the 
States of Cundinamarca, and of Mexico, 
or of the Argentine Confederation, and 
of the other republics of Spanish 
America, we should be compelled to admit 
that literature and science are not con- 
fined to our part of the New World.’’ 
The Treaty of Washington, p. 84. 

2 Borchardt, I., p. xviii., who has 
verified this by official communications 
with that government. 

3 Handbuch des Handelsrechts von 
Dr. L. Goldschmidt, vol. L, p. 279 (Er- 
langen, (1874) ; Das Handelsrecht von Dr. 
H. Thol, vol. L, p. 36 Leipzig (1879). 


a subsidiary law in all the Spanish republics. 


* In Hamilton’s Mexican Law, intro- 
duction, p.v., it is explicitly stated: “On 
May 16, 1854, President Santa Anna is- 
sued a decree establishing a new code of 
commerce, but on November 138, 1855, a 
law was passed that repealed the code of 


Santa Anna, by Arts. 1 and 77 of the 


same, according to the declaration of the 
circularof September 29, 1856, issued by 
the Department of Justice and that the 
laws anterior to the year 1853 in relation 
to commerce control in all the republic.” 

5 The city of Bilboa held a court of 
commercial jurisdiction (casa de contrat- 
ucion) from the year 1511, and the ordi- 
nances or decisions were published at 
different times, the complete text being 
compiled and issued with royal sanction in 
1787 under the title of Ordenanzas de la 
ilustre universidad y casa de contratacion 
de la villa de Bilboa. lt was re-edited 
in 1760, 1769, 1787 and 1819, and by act 
of Aug. 26, 1827, was enacted as a pro- 
visional commercial code for all Spain 
which it ceased to be on the adoption of 
the Code of 1880. See Goldschmidt, 
I. p., 41; Ordenanzas de Bilboa, (Mejico, 
1887); Cédigo de Com. por de la Serna y 
Rens y Garcia, p. 30. (Madrid 1878). 

® Goldschmidt, L, p. 288. 
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On December 1, 1855, a commercial code was published for 
Salvador, consisting of eleven hundred and thirty-seven articles, 
following the classification of the Spanish code, but containing 
many new and independent provisions, devised by the local jurists 
and merchants. With it is published a code of procedure in 
commercial cases.' 

On January 25, 1860, Servia passed a commercial code of one 
hundred and seventy articles, following in the main the French 
Code, and some laws of Austria. It has no reference to mari- 
time matters. In 1861 a separate bankruptcy statute was 
passed.? 


The present general mercantile law of Germany * was adopted 


by Prussia on March 1, 1862, and since that time by the other . 


German States; and, except the book on shipping law, has been 
re-enacted by Austria. As early as April 17, 1856, the Germanic 
Confederation had voted to call a conference to meet in Decem- 
ber of that year to prepare a general commercial code. Prussia 
immediately convoked committees of merchants at different sea- 
ports,* who acted in co-operation with the most prominent jurists 
in preparing a draft which was submitted to the commission. 
Another draft was submitted by Austria. The commission met 
. at Nuremberg and also at Hamburgh. Their sessions lasted 
from January 15, 1857, until March 12, 1861. The nine vol- 
umes recording their deliberations contain most interesting dis- 
cussions.’ From the prominence of individual members of the 
commission,® and the thoroughness of their work, the protocols 


1 The full title is Cédigo de comercio y 
lei de enjuiciamiento decretados por el 
supremo gobierno del Estado del Salvador. 

2 Borchardt, p. xix. See communica- 
tion of M, Paulovitch, President of the 
Court of Appeals of Belgrade, in Bulle- 
tende la Societé de leg. comparee, April, 
1883, p. 294. 

Das allgemeine deutsche Handels- 
gesetzbuch. 

* Three committees were appointed. 
One in Stettin, one in Danzic, and one 
in Koenigsberg. Wendt, Papers on Mar- 
itime Legislation, (London, 1871). 


5 Protokolle der Kommission zur Be- 
rathung eines allgemeinen deutschen Han- 
delsgesetzbuches, von J. Lutz, (Wiirz- 
burg, 1868). 

6 Among them were Dr. Pape, of Ber- 
lin, afterwards President of the Supreme 
Commercial Court of the Empire; Dr. 
Ritter von Raule, President of the Com- 
mercial Court at Vienna; Dr. Halle, ex- 
President of the Commercial Court of 
Hamburgh; Dr. Seuffert, Director of 
the Appellate Commercial Court of Nu- 
remberg; Dr. Thél, Professor at Géttin- 
gen; Dr. Gerber, Professor at Tiibingen, 


or 
ju 
th 
dr 
. ce 
el 
wl 
fo 
| 
al 
in 
fi 
t! 
0 
t 


THE CODIFICATION OF COMMERCIAL AND MARITIME LAW. 437 


or minutes of their discussions and votes are cited by German 
jurists with an air of finality comparable only to that of the 
theologians, who invoke the authority of the Tridentine decrees. 

This statute consists of five books, which contain nine hun- 
dred and eleven articles. The fourth title of the fifth book, con- 
cerning seamen, has been abolished by the substituted Seaman’s 
‘ Ordinance, of December 27, 1872, which has one hundred and 
eleven articles.' By the statute of June 5, 1869, the code, 
which had been previously adopted by the different States, was 
formally promulgated as the general law of the realm.’ 

On August 29, 1862, Venezuela enacted a commercial code, 
which is modeled on both the Spanish and French Codes. The 
articles are not continuously numbered, but are separated accord- 
ing to the division of the five books. 

The Argentine Republic, on September 10, 1862, adopted a 
commercial code that, since 1859, had been the separate law of the 
State of Buenos Ayres. It consists of seventeen hundred and 
fifty-five articles, divided into four books.’ 

Roumania, on December 10, 1863, adopted and extended 
throughout the principality, a commercial code that had previ- 
ously been in force in Wallachia since 1840, and which substan- 
tially follows the French Code.‘ 

On May 26, 1865, Uraguay enacted the Cédigo Oriental, a 
commercial code containing seventeen hundred and seventy-two 
articles, following closely those of the Argentine Republic. As 
amended in 1878, it contains seventeen hundred and eighty-nine 
articles introducing many changes, according to the edition pub- 
lished at Montevideo in 1879. 


and Dr. Hahn, Professor at Jena, Also, 
Messrs. Warschauer, the Berlin banker; 
Merk, a merchant of Nuremberg, and 
Sander, a manufacturer of Augsberg. 

1 Lewis, Das Deutsche Seerecht, L., p. 
184. 

2 Aligemeines deutsches Handels- 
gesetzbuch von Litthauer, p. 1 (Berlin, 
1879). 

5’ The authors of the code were Drs. 
Velez, Sarsfield and Acevedo. Beside the 
encomium of Mr. Cushing, already cited, 


President Sarmiento, of the Argentine 
Republic, quoted M. Laboulaye as having 
declared the codification of Dr. Velez to 
be the most advanced inthe world. Life 
in the Argentine Republic from the 
Spanish of Dominigo F. Sarmiento, p. 
893 (Boston, 1868). A late edition of 
this code, with annotations, is by Sefior 
Manual Obarrio, professor of commercial 
law, at the University of Buenos Ayres. 
* Goldschmidt, L., p. 251. 
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Under President Perez, a commercial code for Chili was pub- 
lished to take effect January 1, 1867, containing fifteen hundred 
and thirty-three articles, remarkable for its independent and well 
considered provisions.' 

On March 12, 1869, under President Guzman, Nicaragua en- 
acted a commercial code of six hundred and three articles, in 
four books. It follows, not without important divergencies, the 
provisions of the Spanish Code.’ Its title is Codigo de comercio 
dela républica de Nicaragua. 

In the present state of the law of Belgium it can hardly be 
said that a commercial code exists, the process of revision of the 
former French code being still incomplete. As soon as portions 
are revised they have been separately enacted, producing a piece- 
meal legislation peculiarly difficult to foreigners. These statutes 
running from 1872 to the present time, cover general commercial 
topics — the second book of the code relating to shipping, having 
been passed August 21, 1879, the third book being the old bank- 
rupt act of April 16, 1851. 

On June 9, 1873, there was promulgated at Helsingfors the 


maritime code of Finland, consisting of two hundred and forty- 


six articles. It went into effect May 1, 1874; a navigation or- 
dinance directing examination of ship-masters, was also enacted 
April 11, 1874.4 

In consequence of treaties with different countries, in the year 
1874, Egypt adopted six codes, taking effect January 1, 1876. 
Among these are the commercial code, of four hundred and 
twenty-seven articles, the latter following that of France in es- 
sentials.® 

The present code of Italy, enacted October 31, 1882, and going 
into effect January 1, 1883, is interesting as perhaps the latest 


1 “ines der durchdachtesten und an- 
regendsten gesetzbiicher,”’ Goldschmidt, 
L, p. 286. There is, also, a separate ship- 
ping act re-enacted at same date with the 
code, consisting of forty-three articles, 
Also a law of April 4, 1874, regulating 
inspection of ships’ cargoes, besides other 
supplementary legislation. See Bor- 
chardt, L, pp. 857, 874. 

2 Goldschmidt, L, p., 281. 


3 Borchardt, L., p, 335. Other import- 
ant commercial statutes are, acts of Janu- 
ary 20, 1873, concerning ship’s papers and 
registration, and of June 20, 1873, relat- 
ing to checks and bills of exchange. 
Borchardt, I. pp., 409-413. 

4 Code Maritime de Finlande suivi 
de l’ordonnance du 15 Avril, 1874 (Hel- 
singfors, 1877.) 

5 Borchardt, I., p. 67. 
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development of codification. It supplants the previous Italian 
code of 1866 which had superseded a code of commerce in Sar- 
dinia that had been in force since 1842; also still prior codes of 
Tuscany, Parma, Piacenza, and Lucca, which themselves displaced 
the original French code of 1808.’ The result of this three fold 
process of codification is a statute of nine hundred and twenty-six 
articles, in four books. The commissioners of revision were 
merchants as well as lawyers.? The change made by the new 
code are too numerous to be here discussed.* 

Besides the States already mentioned in which the process of 
revision and codification is going on, it is to be noted that a com- 
mercial code is now being prepared for Japan which, from the 
preliminary drafts published, indicates a tendency to copy the 
French code. A revised commerical law for the Sandwich Isl- 
ands is also projected. In the attempt at enumeration no men- 
tion is made of Monaco, Bulgaria, and San Domingo, where com- 
mercial codes are believed to exist. Accurate information about 
them, however, is not at hand, and presumably they are statutes 
of minor importance. 


No mention is also made of that mixed codification of general 
law with that of commerce, such for example as the late Fed- 
eral code of Switzerland ( Code Fédéral des Obligations) which 


has only incidental reference to commercial affairs.6 A draft of 
a distinct commercial code had been awaiting legislative action 
since 1865, but was not adopted, presumably because of the 
peculiar geographical and economic situation of the country. 
Such an explanation is more reasonable in view of the late codi- 


1 A commercial Code was enacted in 
the kingdom of Naples as early as 1819, 
and in the Pontifical states in 1821. 

2 “Di una Commissione composta di 
autorevoli e chiarissimi giureconsulti, 
economisti e commercianti,”’ — Introduc- 
tion by Minister of Justice to Codice di 
commercio del Regno d'Italia (Napoli, 
1883), A French translation with anno- 
tations was published in Paris, in March 
of the present year. The translator, M. 
Bohl, a distinguished lawyer of Amster- 
dam, speaks in high terms of the relative 
excellence of this Code. Having forti- 


fied himself by the weighty opinion of 
M. Massé, president of the French Court 
of Cassation, he claims for it the first 
rank both as to matter and style. 
“Hitherto,” he remarks, “the German 
Code has been reputed the best in Eu- 
Tope; to-day it seems Italy has achieved 
a peaceful victory over Germany.” 
' $A statement is given in Le principali 
Riforme del Nuovo Codice di commercio 
esposta da Leone Bolaffio (Verona, 1882). 

* Borchardt, L., p. xvii. 

5 Ibid. L., p. xxii. 

6 Ibid. I., p. xx. 
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fication of Finland, Turkey, and Egypt, which points to a further 
specialization by which shipping law shall be distinct from even 
other branches of the law of commerce. 

Indeed separate commercial codes rest not alone on conveni- 
ence. They are dematided by the experience of the collision 
constantly occurring between the antagonistic doctrines of the 
two systems. Dr. Endemann says the ‘‘ growth of commercial 
law has been in the nature of things a struggle against the burden- 
some and unbearable doctrines and positive jurisprudence of the 
general law.’’' Certainly the delicate task of codification in the 
North American States should not be embarrassed by retrials of 
an experiment so often unsuccessful. The simplest and easiest 
mode should be the one first attempted here. In this view, the 
legists who drafted the Code of Lower Canada, which took ef- 
fect August 1, 1866, went too far in codifying maritime law 
together with the civil. Book IV., which treats of shipping, has 
not merely infelicities ; it is defective in system, has been often 
amended and indeed has lost three whole chapters by repeal.? 

With exception of the Codes of California and of Dakota, 


perhaps, the codes of the various States of this country wisely 
let shipping alone altogether, save in details of liens or similar 
unimportant incidents. 

The maritime law of the United States and much of its com- 
mercial legislation must one day be uniform. One code in force 


throughout the whole country is feasible. As the constitutional 
power to regulate commerce does not extend to transactions 
wholly within State lines, Congress, of course, could not pass 
such acode. But it is not thereby rendered impossible. The 


1 Beitrage zur Kenntniss des Handels- 
rechts im Mittelalter in Zeitschrift fir 
Handelsrecht, V., p. 333. 

2 The attempt to reproduce the form 
of the peremptory provisions of conti- 
nental codes in acommunity which leaves 
such matters wholly to usage, produces 
much superfluous advisory legislation. 
For example, instead of declaring what 
formalities a charter party must have, 
and that otherwise it is void, Art. 2415 
of the Canadian Code announces, as if it 


were imparting valuable information — 
“The charter party or memorandum of 
charter party usually specifies the name 
and burden of the ship, with a stipula- 
tion that she is tight, stanch and well 
furnished,” etc., etc. M.de Bellefeuille 
in his introduction to an edition of this 
code complains much of members of 
Parliament who are proposing frequent 
amendments ‘‘curieuz d’ameliorer le 
droit romain ou de perfectionner les doc- 
trines de Pothier.” 
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example of Germany may help to solve the problem. At a time 
when the spirit of local sovereignty was carried to the point of 
petty arrogance, denominated Aleinstaaterei, delegates agreed 
upon a code which derived its ultimate authority from the rati- 
fying statutes of the different States. Opponents of centraliza- 
tion in the United States could be reminded of the fact that 
Austria took part with the States of Northern Germany in this 
codification without abating anything of their national independ- 
ence. Indeed there is a later instance. At the present time 
Danemark, Sweden and Norway have projected a united code for 
negotiable paper and for shipping. A commission composed of 
delegates from the three countries are now engaged in its prepar- 
ation! Convenience and growing necessity for such a common 
commercial law will eventually compel the Commonwealths of 
this country to come to a like concurrence — a uniform code — 
perhaps assented to by the States themselves rather than through 
any extraordinary delegation of power to Congress. It may be 
long before this is accomplished. But the study of foreign law 
is becoming more and more essential. Recurring mercantile 


exigencies bring us face to face with maritime laws of new coun- 
tries. The promised opening of the Panama Canal and the in- 
crease of communication with South American States, likely to 
ensue, will force us to study their laws perhaps more than those 


of Europe. No more delightful fields of study could be opened 
to the student of comparative jurisprudence. There is not that 
colorless uniformity and often vacuity which is to be met in law 
strictly international. The different maritime codes will always 
have points of contrast. As a united sisterhood they have also 
the charm of family resemblance.? 


New York City. 


1 Borchardt, L, p. xxii. 

2 “Tl existe, en effet, entre le aroit 
maritime de tous les pays un lien de 
parenté collatérale, comme il existe entre 
le droit ancien et le droit moderne un lien 
de filiation directe. Toutes ces législa- 
tions sout dérivées de la méme source; 
elles sont le produit des mémes éléments 


HarRRINGTON PuTNAM. 


développés sous des influences presque 
toujours identiques. I] y régne cet air 
de famille qui nait la communauté 
d'origine: 
“Facies non omnibus una, 

Nee diversa tamen, qualis decet esse 

sororum.” 

Dufour, Droit Maritime L., p. 90. 
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THE AUTHORSHIP OF THE STATUTE OF FRAUDS, 


The Act 29 Car. II., ch. 3, ‘* for the prevention of fraud and 
perjuries,’’ remains, after the abundant experience of more than 
two centuries, the most remarkable embodiment of purely legal 
reforms which the history of our common law affords. It has 
modified the judicial procedure of the courts throughout Great 
Britain and the United States, and regulated modern methods 
and dealings in the most momentous affairs of common life. 
Though not steadily and consistently administered by the courts 
in some of its leading provisions, nor free in certain parts from 
verbal infelicities of expression, the statute itself, as originally 
framed, has suffered very little change of language in all these 
years, notwithstanding its re-enactment by so many independent 
legislatures; while the wisdom which inspired its policy was 
certainly profound and penetrating. 

But how the Statute of Frauds originated has never been 
clearly ascertained ; nor can the present writer hope to do more in 
this brief article than bring into somewhat clearer relation than 
hitherto the leading facts which bear upon the mooted issue of 
its responsible authorship. 

And, first, as to the date of this celebrated enactment. It is 
not a little singular that on this point the text-books which a 
lawyer most naturally consults for such information are all 
silent;' nor do their authors appear to have considered the mat- 
ter as of any historical consequence. Turning then to the British 
Statutes at Large of this early period, we find that the Cambridge 
edition of 1763 dates all the acts of 29 Car. II., as of 1676 ; while 
the later ** Statutes of the Realm,”’ printed in 1819, under the 
authority of Parliament, styles them all as of 1677. Neither of 
these statements is strictly correct, for the year 29 Car. II. is 


1 Even Mr. Browne’s highly valued ing the enactment at length in the ap- 
treatise on the Statute of Frauds affords pendix. 
no assistance in this respect, though giv- 
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properly 1676-77,' just as the new year of our national admin- 
istration would be 1884-85. The precise method of giving the 
royal assent to acts of Parliament so soon afterthe downfall of the 
Commonwealth may be a matter of some doubt ; but we presume 
that the years of Car. II. were reckoned from the date of the 
King’s birthday and his restoration,—i.e., May 29,—a day 
which the Legislature had lately declared should be observed for 
a perpetual anniversary. The Statute of Frauds stands the third 
in order among ten acts which belonged then to this royal year 
of May, 1676-77; and hence we may assume that the measure 
had finally passed the two Houses long before the Christmas 
holidays of 1676, and quite probably about midsummer. The 
act by its own terms is declared to take effect from June 24, 
1677; an indication, apparently, as to provisions so important 
that it went through Parliament about a year earlier. 

That the ten acts of 29 Car. II. all passed before the year 1677 
had advanced many weeks is apparent from the records. For 
this Parliament (as the ‘‘ Statutes of the Realm’’ inform us) 
began its sessions in the thirteenth year of Charles I]. and was 
continued by several prorogations until February 15, 1677.? 
Thus, too, was afforded ample opportunity for a long agitation 
in and out of Parliament of the important changes in English 
jurisprudence which this enactment had proposed. 

One may well doubt whether innovations so sweeping, which 
touched the business and the bosoms of the British people, could 
have been rapidly pressed through Parliament in times like these ; 
and still more, whether such an act could have received the final 
approval of the two Houses and the King himself without some 
kind of sanction from the bench, which had hitherto enforced 


1 See Burnet’s Life of Sir Matthew 
Hale (1682), which gives the date of the 
Lord Chief Justice’s retirement as ‘28 
Car. IL., 1675-76.” 

? Though this date, February 15, 1677, 
is thus assigned as a limit for the acts of 
29 Car. IL., the Parliament whose exist- 
ence began in 1661, was not actually dis- 
solved until 1679. See 1 Macaulay’s En- 
gland, ch. 2, where it is further stated that 

VOL. XVIII 


on the 26th of May, 1679, the very day 
on which Charles II. caused this Parlia- 
ment to be prorogued,the Habeas Corpus 
Act received his signature. Thus the en- 
actment of two quite different but both 
very remarkable laws are identified with 
this Parliament; and perhaps, as Macau- 
lay’s statement intimates, the royal assent 
was at this time given formally to statutes” 
about the close of the session. 
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transactions of the kind when established by word of mouth, and 
perhaps, too, from the bar, whose conservatism was a constant 
bulwark to the property rights of the individual. Of some such 
delay pending the final passage of the act, as also of some such 
judicial sanction, there are indications from various quarters in 
books not remote from this period. In Wynne’s Lifeof Sir Lionel 
(otherwise Leoline) Jenkins, it is claimed, and not unreasonably, 
that this eminent judge had some hand in preparing the statute; 
and yet the author had already shown clearly that Sir Lionel 
was abroad on a continental embassy for several years from 
December, 1675.'| Another contemporary work, North’s Life 
of Lord Keeper Guilford, asserts in behalf of that mediocre 
jurist, but not uninfluential courtier, that he hada ‘‘ great hand” 
in this statute, because so much of the ‘‘ urging part ’’ lay upon 
him.? 

Since the publication of Lord Nottingham’s manuscript opin- 
ion of 1678, which Lord Eldon first brought to light, and which 
his reporter, Mr. Swanston,’ published in 1827, it has been 
generally admitted by the profession (but sometimes too eagerly 
and with too little qualification’) that the chief glory of procur- 
ing this excellent piece of legislation belongs to Lord Nottingham. 
Accepting the manuscript as authentic, let us accord to Lord 
Nottingham substantially all that he claims, not because one’s 
unsupported ipse dixit should be taken as conclusive on a point like 
this, but because such an utterance, so soon after the act passed, 
showed a clear forecast of its lasting benefits; and still more 
because the Lord Chancellor, from his high talents, character 
and happy combination of the qualities of legislator and judicial 


1 See I. Wynne’s Life of Sir Leoline 
Jenkins, p. 58, published 1724, The fact 
of Sir Lionel Jenkins’s Nimeguen mission 
appears to have escaped the attention of 
our text-writers who have noted the claim 
set up for him in the present connection. 
He was absent from England on this and 
other foreign business from December, 
1675, until August, 1679, or long after the 
year 29 Oar. IL 

2 See L North’s Life, p. 108, published 
1740. Lord Campbell observes of Lord 


Keeper Guilford that he “had as much 
law as he could contain, but he was in- 
capable of taking an enlarged and com- 
manding view of any subject.” 8 Camp- 
bell’s Lord Chancellors, 491. Macaulay, 
while doing full justice to the Lord 
Keeper’s gifts, adds that he rose by paying 
jgnominious homage. I. Macaulay’s En- 
gland, ch. 2. 

3 2 Swans. 83. 

* See e.g. 3 Campbell’s Lord Chancel- 
lors, 421. 
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administrator, not to add the dignity of the office he held, was 
the fittest man of his times to take the public responsibility of 
the measure and send it safely through Parliament. But this 
admission must not blind us to other facts, established by history 
and the tradition of the courts long before the Lord Chancellor’s 
forgotten manuscript met the eyes of an astonished prosperity. 
_ Nor should we fail to perceive that Lord Nottingham’s own 
claim makes important admissions; for, while asserting that the 
measure had its first rise in him and that he brought the bill into 
the House of Lords, he adds that it afterwards received some 
additions and improvements from the judges and civilians; an- 
other piece of testimony, by the way, towards the conclusion 
that the bill did not suddenly nor without some sanction outside 
of Parliament, become a law. 

Are we to understand from Lord Nottingham that the essential 
changes proposed by this measure of his had never been seriously 
discussed outside of Parliament before the bill was brought into 
the House of Lords? Or, again, that the ‘‘ additions and im- 
provements ’’ which he mentions might not have embraced some 
of the most remarkable sections {of the whole act? It is nota 
little singular that Lord Nottingham’s contemporaries should, so 
far as proofs have yet been adduced, and in spite of this state- 
ment of 1678, so constantly have ignored him in that connection, 
and on the other hand ascribed the chief authorship of the 
Statute of Frauds, though not, of course its advocacy in Parlia- 
ment, to another judge more famous ; namely, Sir Matthew Hale, 
the Lord Chief Justice, a man universally recognized as the ripest 
scholar in the learning of the common law, and by far the most 
profound, enlightened, and influential jurist of his age and 
country. Burnet’s life of that illustrious man, printed within six 
years after the statute was passed,’ gives a long list of manu- 
scripts left by him at his death, which embraced, among other 
matters, various projects of law reform and drafts relative to 
matters before Parliament. Though Burnet (who was no lawyer 
himself) makes here no especial mention of the Statute of 29 
Car. II., it is quite likely that memoranda were found among 


’ Burnet’s Life (1682). 
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those papers giving color to the claim of authorship so constantly 
admitted by professional men afterwards. Wynne claims for 
Sir Lionel Jenkins no more than the preparation of that portion of 
the statute which relates to nuncupative wills ; and credit may well 
be given to such pretensions, for Sir Lionel was a high authority 
in probate law. North’s Life, moreover (to which we have 
already alluded), in spite of much gossip and many envious 
flings at the Lord Chief Justice,’ distinctly asserts, as though to 
explain why Lord Keeper Guilford’s part had not been more 
memorable in the business, that at the time Lord Chief Justice 
Hale ‘‘ had the pre-eminence in fixing that law’’ (7.e., framing 
the statute); an important piece of testimony, as from a family 
well cognizant of the surrounding facts and by no means inclined 
to swell Sir Matthew’s praises. 

Again we find Chief Baron Gilbert stating, in an early chancery 
ease, under the Statute of Frauds, which was decided in 1721, 
that Sir Matthew Hale and Sir Lionel Jenkins ‘‘ prepared this 
statute.’’ ? 

Now, all this concurrent and undisputed early testimony, to- 
gether with the tradition of the English bench and bar down to 
the finding of the Nottingham manuscript in the nineteenth cen- 
tury, deserves very great consideration. It is not merely popu- 
lar tradition, but professional tradition, which we are thus 
called upon to respect. Everything about Sir Matthew Hale 
and his antecedents favors the idea that such a man played no 
merely subordinate or insignificant part in inspiring a reform 
which so nearly concerned the court over which he had long and 
ably presided. Nor was it likely — whatever influences might 
sway the House of Lords — that this bill could have passed the 
House of Commons without the great weight of his approval. 
For the Lord Chief Justice was not only foremost in his profes- 
sion, but acknowledged as such; and as an upright and impartial 
judge, whose sympathies, nevertheless, leaned always towards 
the people, his word in matters of the law carried far more 
weight with the public than that of any other man in the realm. 


1 North, the biographer, was the Lord 
Keeper’s brother, and a most pedantic 
Tory. 1 Macaulay, ch. 2. 


2 Gilb. Eq. 171, printed in 1742. 
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That this illustrious judge took active part in urging the measure 
is not likely; nor that the bill in its final shape and at the very 
latest stages received his active supervision. But there is no 
conclusive reason why he might not have prepared essential parts 
of the bill, suggested leading ideas, framed sections by way of 
amendment, or even drafted the whole of it, especially if the 
projected reform or the measure which embodied it was not 
hurried through Parliament in one year; though all this need not 
be claimed for him. We know that Sir Matthew Hale presided 
with vigor at King’s Bench until 1676; that, feeling the in- 
firmities of age, he insisted, to his King’s regret, upon resigning 
judicial office in February, 1676; that he retired to his native 
village, and died there on Christmas Day, 1676; probably after 
the Statute of Frauds had gone through both Houses, and most 
certainly long after the bill was considered in the preliminary 
stages.! We know, too, that in earlier years, the Lord Chief 
Justice and the Lord Chancellor were on friendly terms, fre- 
quently conferring together in matters of the public welfare.? 
Referring to the leading provisions of the Statute of Frauds 
we are strengthened in the belief that this enactment not only 
received the best inspiration of the courts but was the actual 
product of different judicial minds. That trusts and devises of 
land should be created in writing might well have originated 
with Lord Nottingham; but the familiar sections as to parol 
leases, contracts of sale and collateral promises, point more 
naturally for authorship to one concerned in administering the 
common law; while such requirements as concern wills and their 
execution might well have engaged the labor of a good canonist 
like Sir Lionel Jenkins. Indeed, there are provisions in this 
statute, as it originally stood, and aside from those which have 
proved permanent, which related to writs of execution, and to 
the method of entering judgment in the King’s Courts at West- 
minster. Lord Nottingham, though at the time growing in repu- 
tation and of a clear and comprehensive mind, was not to be 
compared with Sir Matthew Hale, in the power to adapt legisla- 


1 See Burnet’s Life of Sir Matthew tices gives this impression as well the 
Hale. earlier works upon which this author re- 
* Campbell’s Lives of the Chief Jus- lied in his sketch of Sir Matthew Hale, 
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tion to subjects so various and so purely professional as were 
embraced in this act; for English chancellors, we must remember, 
had hitherto been politicians, not judges, and Lord Nottingham 
was the first of his line to give to chancery jurisprudence 
stability and method. ‘The leading object of the statute, how- 
ever, comprehends the exclusion of merely oral testimony in 
certain classes of transactions at best of an uncertain and de- 
ceptive character,’ leaving such transactions unenforceable in the 
courts unless more positively established ; and in the application 
of such an idea (which would most naturallyJhave occurred to 
thoughtful men on the bench, long used to administering justice 
and familiar with abuses under the existing modes of proof), 
appears the crowning wisdom of this immortal enactment. 

Mr. Browne in the well written introductory chapter to his 
standard treatise, objects to the style in which the Statute of 
Frauds is framed, and observes that it exhibits an obscurity of 
arrangement and an inexact and inconsistent phraseology ; that 
there is a want of compactness, and that different words are used 
in different places to express the same subject-matter.” Whether 
or not his deduction should be accepted that the bill was never 
regularly engrossed with a view to its enactment, we may well 
infer from such circumstances that different hands were engaged 
at one stage or another upon its various provisions; and the his- 
torical facts already set forth may lead the reader further to agree 
with Mr. Browne, so far as he favors the idea that Lord Hale and 
Sir Lionel Jenkins had the measure under consideration, while 
concluding that the act as finally passed was most probably left 
by them in an informal shape. For, as we have shown, while 
both or either of these men might most likely have borne part in 
preparing or revising the original bill, neither could have been 
actively engaged in promoting measures before Parliament during 
the year of Charles II. in which the act is dated. 

It is now time to discredit one and the only judicial statement 
which seems to impair the force of our main argument; namely, 
that of Lord Mansfield, in 1757, as reported by Burrows,* to the 


1 See Browne’s Statute of Frauds, In- 2 See Browne’s Statute of Frauds, In- 
troductory chapter. troductory chapter. 
8 See 1 Burr. 418. 
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effect that it was scarcely probable that this act was drawn by 
Lord Chief Justice Hale, for it was not passed till after his death 
and it was brought in in the common way, and not upon any 
reference to the judges. This statement has since been copied by 
one generation after another of law-writeys without comment or 
correction, so as to have infected thoughtless readers with the 
skepticism of an illustrious judge. That it is positively mislead- 
ing and in all probability literally inexact as concerns the date of 
Lord Hale’s death, is evident from what we have already shown ; 
and if by being brought in without ‘* reference,’’ Lord Mansfield 
meant to assert that the Lord Chief Justice had no opportunity of 
preparing the original bill or of revising the draft after its first 
introduction into Parliament, he is contradicted by all the testi- 
mony including that since discovered, of Lord Nottingham.’ 
That Lord Mansfield did not succeed thus, in changing the cur- 
rent of tradition in his own court is plain enough, from the later 
language of the famous Ellenborough, in 1804, who ascribes most 
zealously to Sir Matthew, the fame both of conceiving and car- 
rying into effect the purposes of the statute; even praising the 
language in which those purposes were expressed.’ 

The fair conclusions to be drawn from all the evidence now ac- 
cessible as to the authorship of the statute may be thus stated: 
that this statute in all probability embodied changes long and care- 
fully weighed by those most eminent in the profession, before its 
final passage ; and this, whether the main consideration of those 
changes preceded or simply followed the first introduction of the 
bill in Parliament; that while the act may finally have been passed 
in haste and without being well smoothed over (as some have 
thought, and as so often happens in legislative business) it cer- 
tainly received judicial thought, amendment, and sanction, after 
its first appearance in the House of Lords; that, as the fruit of 
ample legal experience, legal learning, and the best aspirations for 
reform in the practical administration of justice (not to add the 
weight of judicial and professional sanction essential for carry- 


1 Was Lord Mansfield’s statement (June, 1677), when the act 29 Car. II. 
made after careful research, or did he ch. 3, went into effect? 
labor under the error of confusing the 2 5 East, 107. 
date of enactment with that of the time 
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ing such a bill through both houses of Parliament ), reason, his- 
tory, and tradition concur in giving the pre-eminence to Lord Hale, 
the most famous lawyer and venerated judge of those times; that, 
nevertheless, the act itself appears to have been the final product 
of several minds, and notably Hale, Nottingham, and Sir Lionel 
Jenkins, all bore a part in framing it. We may also conclude 
that in presenting the bill to Parliament, in promoting its passage 
(and more especially before the House of Lords), and in assum- 
ing the public responsibility of the measure, Lord Nottingham 
deserves the first place in history; though history, thus far, must 
repose for such belief upon Lord Nottingham’s sole asser- 
tion, an assertion which must not be accepted by us, without 
weighing other testimony and allowing for the usual bias of 
statesmen to take the chief praises to themselves, nor without 
reflecting that in promoting legislation there are ample opportun- 
ities for lesser men, such as Guilford, to make themselves useful 
by aiding to secure the successful result. 

This writer finally observes, however, that in his opinion this 
curious investigation might be pushed still further; and more par- 
ticularly by exploring among the manuscripts of Sir Matthew 
Hale detailed in Bishop Burnet’s list, some of which were printed 
soon after the death of the Chief Justice and many more are still 
probably preserved under the terms of his bequest; ' and also by 
examining newspapers and registers of the period of 1661-76 as 
to the progress of Parliamentary debates and measures. Differ- 
ent conclusions might thus, perhaps, be finally established; but 
it will be strange if the just result is not, on the whole, to confirm 
the views which we now derive from the lawyers and judges of 
Charles the Second’s time, and their immediate biographers. 


JAMES SCHOULER. 


1 See Burnet’s Life of Sir Matthew Hale, near the close. 
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NOTES. 


Inpex Reporter. — We regret to see the announcement that the sup- 
port given to this publication has not been such as to justify the pub- 
lishers in further continuing its issue. 


Orrenps ouR Mopgesty. — The Albany Law Journal, referring to our 
last number, says: ‘‘The ‘Notes’ continue to be very interest- 


ing. * * * The ‘ Book Notices’ of the Review are among the best 
we have ever read.”’ 


Citrine Cases ArGumMENT. —It is said that Lord Cairns, when 
arguing at the bar, cited no cases until the very end of his argument, 
when he named those which he considered were authorities for the propo- 
sition for which he was contending. 


Lost Recorps. — The Weekly Law Bulletin (Cincinnati) has a timely 
article upon this subject. The law relating to lost records will have a 
significance in Cincinnati for some time to come; almost as much as it 
had in Chicago after the great fire of 1871. 


American Law Journat.—A new venture in legal journalism is 
about to make its appearance under the above title at Columbus, Ohio. 
It is to be an octavo, about the size of the Reporter, set up in brevier. 
The editor is James M. Kerr, Esq., who is known as a contributor to 
the law magazines. 


Nor Sensitive asout Ir.— The Albany Law Journal says, referring 
to our remark that its editor is ‘‘ of mature age: ’’ ‘‘ That is true, and 
we are not sensitive about it; but we warn the Review not to say such 


athing of our accomplished brother, the editor of the Chicago Legal 
News.”’ 
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Constructive Notice. — The learned article, published in a former 
number of this Review on ‘‘ Constructive Notice, its Nature and Limi- 
tations,’’ has been going through the Jrish Law Times as aserial. The 
article was written, it will be remembered, by the Hon. W. L. Scott, of 
St. Louis. The learned author was formerly a chancellor in Tennessee, 
which is one of the few States in the Union in which a separate court of 


chancery still exists. We have the promise of other articles from 
his pen. 


Tue Crncrynati Law Lisprary. — One of the most serious losses en- 
tailed by the recent riot at Cincinnati was the total destruction of the 
law library. It was consumed with the burning of the court-house. It 
was one of the most complete and best managed law libraries in the 
country. We have been able to find works in that library which we 
could not find elsewhere. It will take a long time to repair the loss, 
and we doubt whether it will be possible to replace all the’ books which 
were formerly to be found in that collection. 


Doupiicate Wits. —It is known to be the practice of careful per- 


sons to make their wills in duplicate. The Court of Appeals of New 
York, in a recent case, published in the New York Daily Register for 
April 22, 1884, has had occasion to consider the validity and interpre- 
tation of duplicate wills; and the conclusion arrived at is that the same 
rule must be applicable to wills where the duplicates are exactly alike, 
as in the case of contracts, or any other instruments executed in dupli- 
cate. ‘*Each expresses and contains the will of the testator, and 
either may be proved and admitted to probate without the other.”’ 


Struck Juries. —The Albany Law Journal, referring to the Cincin- 
nati riots, says: ‘‘If the Berner jury at Cincinnati had been composed 
of such citizens as our struck juries are drawn from, there would have 
been no such verdict, and no riot, and Cincinnati would have been saved 
some millions of dollars, which the banks will now be compelled to help 
to pay.’”’ Our special juries in St. Louis, as a general rule, do not give 
us any better verdicts than common juries. If a railroad company is 
the defendant, and the action is for damages for a personal injury, the 
verdict universally goes against the corporation, whether the case is 
tried before a common jury or a special jury. 
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Fate or THE New York Civit Cope. — The New York Civil Code, 
known as ‘* Field’s Code,’’ which is an attempt at codification of the 
leading rules of the common law, was again put upon its passage before 
the New York Senate the other day, and failed for want of a quorum. 
It appears, however, that the strength of opinion was in its favor, for 
it received fifteen votes to eleven opposed. At the same time, the bill 
known as the ‘* Throop bill,’’ covering a part of the same ground, was 
passed. The opposition to Field’s Code takes a form so senseless that 
it resembles a species of insanity. It is said that some members were 


80 idiotic as to oppose the bill merely on account of its name, —that 


of a code — at the same time voting in favor of Throop’s bill because 
it was called a statute. 


Errect OF THE Recent Repuction 1x Postace. — The junior editor 
has received from the far-off town of Portland, Maine, the following 
letter of inquiry: — 

“Ts the word ‘between,’ in sixth line on p. 816, Vol. II., of ‘Thompson on 
Neg.,’ a proper word to be used there? Is it proper to say between three, or 


among three? Yours for the right, O. U. Betr. 
“ CLERK’S OFFICE, POLTLAND, MAINE.”’ 


The word ‘‘ among’”’ should have been used. We are glad to see 
that the New England mind, having succeeded in abolishing slavery, 
suppressing the liquor saloons, maintaining the Sunday laws, and admit- 
ting women to hold the office of school director, is still engaged in the 
struggle for the right. 


Swarrinc Horses THE MIDDLE oF THE River. — We have received 
from the Lawyers’ Co-operative Publishing Company, of Newark, Wayne 
County, New York (wherever that is), a table called a ‘+ Ready Refer- 
ence,’’ which purports to give the numbers of the various volumes of the 
Supreme Court of the United States, when cited by the abbreviation 
U.S. Thus, 1 Dall., on this new plan of citing, becomes 1 U. S.; 1 
Cranch, 5 U. S. 1 Pet., 26 U. S.; 1 How., 42 U. S., and so on down. 
We advise our learned readers not to commence citing those reports in 
this way. They have always been cited by the names of the reporters 
down to Otto, and any attempt to change the established mode of citing 
them will work confusion. From 1 Otto, those reports ought to be 
cited by the abbreviation U.S. Otto was the first reporter who had 
the sense to commence numbering them according to their number in 
the full series. 
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Manrrosa Law JournaL. — We are afraid that the new settlement 
of Manitoba, which, as we said before, we still courteously allow the 
Canadians to call a province, will have to get ready to come into the 
sisterhood of States, where it belongs. We see by the Manitoba Law 
Journal that the young community is quite too progressive to get along 
in harmony with staid, old, church-going and law-abiding Canada. The 
three leading editorials in the May number of that enterprising journal 
relate to the following subjects: ‘‘ Bullying Barristers,’’ ‘* Rows in 
Court,’’ ‘* Bribing a Member of Parliament.’’ The next leader will 
possibly be, ‘‘ Cowhiding a Judge;’’ and then it will be time for the 
two governments, that at Washington and that at Ottawa, to come 
together in a friendly spirit of compromise and conciliation, and agree 
that Manitoba and Kentucky shall be annexed to each other, and that 
both shall then be annexed to Mexico. 


Lorp CoLermGe AND Miss Anperson. — One of the smart editors, 
whose trade it is to concoct sensational paragraphs at so much a column, 
without regard to whether the truth is told or not, succeeded in getting 
up astory that Lord Coleridge was engaged to be married to the Amer- 


ican actress, Mary Anderson, who has been having such a great success 
in London. The story flew around so fast, and received so much credit 
that his Lordship was evidently annoyed by it, and felt it right to write 
to the Pall Mall Gazette as follows : — 


“Tt would be affectation to doubt that the paragraph headed ‘ The Judge and 
the Actress’ in your paper this evening refers to me. I desire in the fewest 
possible words, to state that I never had the pleasure of seeing Miss Anderson 
in my life, either in public or private, and that I never wrote a line to her. The 
whole matter is an absolute and impudent falsification.’’ 


It seems that Miss Anderson got ahead of Lord Coleridge, in that she 
succeeded in getting her denial of the story into the papers on the day 
before he published his. In another matter Miss Anderson has shown 
herself to be abler than Lord Coleridge ; she refused to play on the night 
of the funeral of the Duke of Albany, although her manager stormed 
and insisted upon her keeping her engagement and threatened suit, and 
had the theater filled with people waiting for her appearance ; whereas, 
his Lordship insisted upon keeping his court open and administering 
justice to her Majesty’s subjects on that day; all of which leads to the 
suspicion that Lord Coleridge is a man of guileless honesty and plain 
fidelity to duty, and that Miss Anderson is either very able, or has 4 
very able advertising agent. 


NOTES. 455 


CrmunaL Justice 1 Crxcrnnati. — Hon. Nicholas Longworth, for- 
merly a justice of the Supreme Court of Ohio, passed through New — 
York on his way to Europe a few days after the Cincinnati riot, and, in 
an interview by a representative of one of the New York papers, is re- 
ported to have said: — 


“The riots of Cincinnati were not an unmixed evil. The juries and lawyers 
had grown so shamefully indifferent to the fulfillment of justice that they 
needed an admonition. ‘I have had five years’ experience on the bench, and I 
know something about Cincinnati criminal procedure. Of course, the better 
class of citizens were to be blamed for not being more willing to serve on juries. 
Trial by jury seems to me about played out. The Cincinnati judges could not 
get respectable men to serve on the juries, and jurors for sale at $5 a dozen, 
swarmed around the court. Every one of those twenty-two murderers whom 
the mob wanted to lynch, because they had only been convicted of murder in 
the second degree, will be hanged, sure enough, now.’ ” 


Statistics oF Homictipe. — The London Spectator has an article on 
crime in America which contains the following : — 


“That except when public feeling is really roused, or good citizens crowd 
into the jury-box, the chances in favor of a murderer escaping the scaffold are 
in many States more than sixteen to one. Last year, for example more than 
one thousand five hundred convictions for murder were recorded in the Union, 
and only ninety-three criminals were hanged. The penalty of death may be 
said to be informally abolished, and, as invariably happens when that is the 
case, murders have multiplied till a general sense of insecurity has penetrated 
downward even to the classes living by labor. The details are almost incredi- 
ble, but Mr. Mulhall, in his ‘Dictionary of Statistics,’ shows that murder is 
more than three times as common in the Union as in England, France, or Ger- 
many. We give the figures. Murder is a cause of death: — 

Per 10,000,000 
In Belgium . ‘ : : . to 240 
In Scandinavia 
InGermany . F 
In Ireland (1879) . 
In Austria 
In Russia 
In Italy . 
In United States . 


It appears from the above that the United States, in respect of the pro- 
tection of life, is nearly twice as bad as the worst country in Europe. 


| 
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Law MaGazine anp Revirew.—The Law Magazine and Review is 
published in London by Stevens & Haynes, the well known law pub. 
lishers, at Bell Yard, Temple Bar. Itis a quarterly, about the size of the 
American Law Review. The number for February contains articles on 
the following subjects: 1. The Suez Canal in International Law, by T. 
J. Lawrence; 2. University Representation, by J. Parker Smith; 8, 
The Laws Relating to Blasphemy, by S. J. W. Coulson; 4. Foreign Mari- 
time Laws, (1) Belgium, by F. W. Raikes; 5. Specimen Code of English 
Case Law; 6. Quarterly Notes; 7. Legal Obituary of the Quarter; 8, 
Reviews; 9. Quarterly Report of all (English) Reported Cases. The 
Specimen Code of English Case Law is a novelty in its way. It would 
take considerable space to explain it, and we much doubt its practical 
usefulness. It consists, briefly, in a sort of analysis in tabulated form 
of the latest authoritative decisions on questions of law. We may per- 
haps refer to the matter again, and publish a page of it, as an example 
of what may be regarded, at least, as a curiosity. 


Copryricut Supreme Court of the United 
States in the late case of the Burrow-Giles Lithograph Co. v. Sar- 
ony, have decided that, while an ordinary photograph is not subject 
to copyright as a work of art, yet a photograph may have such dis- 
tinctive features as to become such. It may, for instance, represent 
original intellectual conceptions of the author, such as the pose of the 
subject, the effect of light and shade, etc.; things which, it is well 
known, make all the difference in the world between photographs, and 
illustrate the difference between a good photograph and a poor one. The 
picture in question, that of Oscar Wilde, was found in the circuit court 
to be ‘‘ a useful, new, harmonious, characteristic, and graceful picture, 
made entirely from Sarony’s original mental conception, to which he 
gave visible form by posing Oscar Wilde in front of a camera, selecting 
and arranging the costumes, draperies, and other various accessories, — 
arranging the subject so as to make graceful outlines, arranging the 
light and shade, and suggesting and evoking the desired expression.” 
The report of the case also stated that eighty-five thousand copies of 
this picture taken by Sarony, known as ‘* Oscar Wilde, No. 18,’’ were 
sold and exposed for sale. Mr. Justice Miller, in giving the opinion of 
the court, referred to the case of Nottage v. Jackson,! as an analogous 
decision. 


1 11 Q. B. Div. 627. 
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CaLLep TO OrpER. — We are again called to order by the Legal Ad- 
viser, of Chicago. The editor of that able paper inquires whether 
we think that our American civilization is wrapped up within the covers 
of ** the law books of the future bound in calf.’’ We think that, English 
and Canadian law books being bound in calf, for us Americans still to 
bind our law books in sheepskin, is an evidence of rawness and want of 
civilization, especially as a calfskin binding will last ten times as long as 
a sheepskin binding, and only costs about twenty-five per cent more. 
We are also rapped over the knuckles by our Chicago contemporary for 
“ guessing ’’ that the New Jersey equity reports is the only series of 
American chancery reports now published. Our contemporary suggests 
that such a series of reports is published in the State-of Delaware, and 
that a series is still published in Tennessee, being the decisions of Chan- 
cellor William F. Cooper, of one of the chancery divisions of that State. 
We can correct our contemporary, by informing it that Chancellor 
Cooper has been for several years a member of the Supreme Court of 
Tennessee, and that Cooper’s chancery reports are no longer published. 


A Court wits a Crean Docket. — Judge Brewer, of the Supreme 


Court of Kansas, who retired from that court to take the position of 
judge of the Circuit Court of the United States for the Eighth Circuit, 
wrote a letter to his associates which contained the following statement, 
highly creditable to the industry of the court: — 

“The court has, thanks to your faithful and unremitting labors, been enabled 
to keep even with the constantly increasing volume of its duties. We have met 
on the first of each month, and called every case on the docket, and within a 
few weeks in each case the opinion has been filed. The ‘law’s delay’ has, to 
the litigant in Kansas courts, become an obsolete phrase. To-day I leave you 
with a clean docket. Every case submitted prior to the Ist of March has been 
decided, and my successor comes on to an open field.”’ 


The Supreme Court of Kansas is composed of three judges, and the 
people of Kansas allow them the niggardly salary of $3,000 a year each. 
A bill was before the Legislature recently raising their salary to $5,000, 
but it was defeated by a small majority, or fell through in some way. 
The judges of that court work eleven months in the year, taking no 
vacation except during the month of August. They hold a session 
every month. They set, as the calendar of cases for each month, such 
number as they suppose the court will be able to dispose of before the 
next month. Those cases are heard, taken under advisement, and are 
generally disposed of before the calendar of the next month is taken 
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up. ‘The result is that the decisions of the court are rendered very 
promptly. It is to be said in favor of the Legislature of Kansas that, 
while they keep the judges of their Supreme Court upon starvation 
salaries, they allow each one of them a stenographer. This, however, 
has merely the effect of increasing the amount of work which each 
judge can do, and does not materially lighten his personal burden, 
There is no doubt, however, that a stenographer at the elbow of each 
judge, running back and forth between his chamber and the law library, 
getting books, marking citations, and assisting the judge in many ways, 
is the circumstance which enables this court to dispose of an unusually 
large amount of business. 


DisrrisuTion OF JupiciaL Work. —In a former number,' we urged 
the propriety of considering whether, instead of establishing any more 
permanent courts in Missouri, it would not be better to adopt a flexible 
system like that which is understood to prevail in England, under which 
the chief justice of the Supreme Court should have the power to detail 
circuit judges for the performance of special work. We do not desire 
to fill the columns of the Review with discussions of local topics; but 
the suggestion which we make on this head, would, it is believed, apply 
equally in other States than Missouri. Right here in St. Louis, under 
our eyes, we have the spectacle of the civil business at nisi prius being 
performed by five circuit judges, who proceed with easy leisure and do 
their work well, while the judge of the Criminal Court is struggling un- 
der a great excess of labor. We believe that there is enough work in 
the Criminal Court to employ two judges, and keep them at work as much 
as either one of the circuit judges is now kept at work. How easily this 
evil could be remedied, if the chief justice of the State had power to 
detail one of the circuit judges to assist the judge of the Criminal Court 
in clearing off his docket whenever it should become necessary, or to as- 
sign to the judges of the Circuit Court generally, a certain portion of 
the business of the Criminal Court. In Chicago, two judges, we be- 
lieve, are engaged in doing the work of the Criminal Court. Chicago 
being a larger city than St Louis, there is probably to be found there a 
larger gathering of the criminal classes than here; but these characters 
migrate in shoals, and when an American city reaches a population of 
four hundred thousand, it is out of the question for one judge to do the 
work of the Criminal Court, although its jurisdiction is confined to the 
trial of felonies. 


1 Ante, p, 108. 
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A Cawnapian Caucut Younc. — Our genial friend, the Albany Law 
Journal, reminds us that ‘* Mr. John D. Lawson, of St. Louis, one of the 
best known and most excellent of the law-writers of our day, a frequent 
contributor to this [that] journal, and also to the Review, is a Canadian 
by origin. But doubtless the Review will say, as Johnson said of the 
Scotch, that ‘much may be done with a Canadian if he is caught 
young.’’’ We wish we could catch more Canadians like Mr. Lawson, 
and catch them young, as we did him. We will not change his name, 
as the Bankers’ Magazine has done. The April number of that publi- 
cation reprints from the Albany Law Journal Mr. Laws )n’s article on 
‘*Presumptions Arising from the Usual Course of Business,’’ and 
credits it to ‘‘ John D. Parsons, of St. Louis.’’ Mr. Parsons will no 
doubt get, in consequence of this advertisement, several handsome fees 
from business men who will chance to read his valuable article. But it 
is better for an author to have his name misprinted in this way than for 


a soldier to die for glory, and then have his name misprinted in the 
Gazette. 


“‘T knew a man whose loss 
Was printed Grove, although his name was Grose.”’ 


Power oF States to Granp Juries. — The Fourteenth 
Amendment of the Federal constitution restrains the States from depriving 
any person of life, liberty, or property without due process of law. 
Similar provisions are found in the constitutions of many of the States. 
In the recent case of Hurtado v. People of California,’ this provision was 
invoked for the purpose of overthrowing an act of the Legislature of 
California, providing that criminal prosecutions might be instituted in an- 
other than by the mode of indictment by a grand jury. The argument 
was that ‘‘ due process of law’’ has the same meaning as ‘law of the 
land ’’ in Magna Charta; that the term as there used refers not only to 
certain principles of right which are supposed to lie at the foundation of 
every free government, but to certain definite means for securing those 
rights, among which was the known institution of the grandinquest. The 
Supreme Court did not take this view. Mr. Justice Matthews delivered 
the opinion, concluding with the assertion that ‘‘ any legal proceeding 
enforced by public authority, whether sanctioned by age and custom, or 
newly devised in the discretion of the legislative power, in furtherance 
of the public good, which regards and preserves these principles of lib- 
erty and justice, must be held to be due process of law.”’ 


1110 U. S. 516. 
VOL. XVIII 31 
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ABOLITION OF THE Orrick OF JuDGE’s MarsHat ENGLAND. —The 
Law Journal (London) has the following : — 


‘There seems danger of the ancient office of judge’s marshal going the way of 
the keeper of the hanaper, and deputy chaff-wax, the hereditary chief proclama.- 
tor, the clerk of petty bag, and the other dignitaries who once amply surrounded 
the majesty of the law. The lord chancellor appears to be of opinion that if 
the judges are to reap a substantial gain by the allowance of their expenses on 
circuit, they ought to submit to lose in point of form and ornament. The duties 
of judge’s marshal in the law correspond very much to those of junior lord of 
the treasury in politics. He is supposed to read and summarize the pleadings 
for the judge’s use, for which duty he at one time obtained a fee of 6s. 8d. a 
cause, and for the rest he is mainly occupied in keeping the judge company, and 
preventing his being worried. It may be that the smooth administration of jus- 
tice on circuit largely depends on the success of the judge’s marshal in these 
ministrations; but judges’ marshals cost some £2,450 a year, about half what 
it would cost to pay the whole expenses of the judges on circuit. The very 
junior bar and students at law with relatives on the bench, will miss a pleasant 
introduction to the business of the law; but they are better off than others 
similarly situated, in that they have an appeal to Parliament to protect their in- 
terests. Their rights were expressly reserved by the Judicature Act, 1873, 
when the bulk of legal offices were made liable to summary abolition by the 
lord chancellor and the treasury. It is doubtful, however, whether a prosaic 
House of Commons will consider that they can earn their salary.’ 


Roya Favor. — Once in a while we strike something in the institu- 
tions of our Canadian neighbors which reconciles us to our wretched 
system of electing judges by the popular vote, from candidates nomi- 
nated by party conventions. Here is the way in which the General 
Council of the Bar of Quebec petitions the Canadian Government to ap- 
point an eminently deserving man to a judicial position : — 


‘* Resolved, That this council deems it fitting to place on record their warm 
appreciation of the eminent services rendered as well to the legal profession 
as to the public by the Hon. Wm. Collis Meredith, chief justice of the Su- 
perior Court, during his long and distinguished judicial career, the high char- 
acter he has always maintained and the universal confidence he has continued to 
inspire, and to express their beliefin the great satisfaction it would give should 
Her Majesty see fit, in recognition of his services, to confer upon His Honora 
suitable mark of her royal favor, and their hope that the matter may be speedily 
brought to the notice of Her Majesty by the proper authorities. Resolved, That 


the Secretary be instructed to forward a copy of this resolution to the honorable 
Minister of Justice.”’ 


There are slavish sounds enough in this petition to excite hot indigna- 
tion in the breast of any man who considers himself free, and who dares 
to think independently. ‘Suitable mark of her royal favor’’ — as 
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though a free people cannot demand a competent judiciary as a matter 
of right. ‘‘ Brought to the notice of Her Majesty!’’ The mover of the 
resolution knew that the Queen of England never would see or hear of 
it, and that it would not even be brought to the notice of the Governor 
General, except perhaps in the most formal way. It is difficult to see 
how the legal profession in a free country will continue to label them- 
selves with such badges of servility. 


A New Way to Prevent Dvuetinc.— We say a new way, though 
the rule of law invoked seems to be old. It is that where two volun- 
untarily fight each other, either may recover from the other for the 
injury suffered. This being so, we suppose that if one is killed, his 
personal representatives may, under a statute giving a right of action 
for damages resulting from death, recover from the slayer. The case 
has lately been before the Supreme Court of Wisconsin in Shay v. 
Thompson.' The court said: — 


“ The parties own adjoining farms, and had a personal difficulty concerning 
the sufficiency of the line fence between their respective farms. On a certain 
Sunday in August, 1882, they met, quarreled about the fence, and fought. Al- 
though they were both old men, it is but just to say they fought with great 
spirit and brutality. The defendant is the larger and probably the stronger 
man, and had the best of the fight. He gouged both eyes of the plaintiff, and it 
is claimed that the sight of one of them is permanently impaired. This action 
is to recover damages for such injuries. * * * The jury were also in- 
structed as follows: ‘If two, in anger, fight together, each is liable to the other 
for the actual injury inflicted. If you find that the plaintiff and defendant by 
common consent, in anger, fought together, and that plaintiff was actually in- 
jured in said fight by the defendant, the plaintiff is entitled to recover from the 
defendant the actual damages resulting from said injury, but not exemplary 
damages.’ This instruction is fully sustained by the authorities cited by coun- 
sel for the plaintiff.2 These authorities go upon the principle that the fighting 
being unlawful, the consent of the plaintiff to fight is no bar to his action, and 
he is entitled to recover. We believe the rule is one of sound public policy, 
and we do not hesitate to incorporate it into the jurisprudence of this State.’’ 


An analogous case was referred to by us in a former number, where it 
was held that a right of action lay against a person who had voluntarily 
aided and abetted another in drinking so much whisky on a bet, that he 
died before completing the undertaking. 


118 N. W. Rep. 473. 83 Ind, 531; Stout »» Wren, 1 Hawks, 
2 These are 2 Greenl. Ev., sect.85; 420; Bell v. Hansley, 3 Jones Law (N. 
Com. v. Colberg, 119 Mass. 350; s.c., .), 181; Exodus, xxi: 18, 19. 

20 Am. Rep. 328; Adams v. Waggoner, 5 Ante, p. 96. 
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PLayFutNess in Lawyer’s Briers. —The Canada Law Journal cites 
the following from what is called the ‘* factum ’’ of the appellant, in the 
ease of the Dominion Telegraph Co. v. Gilchrist, as an instance of 
** buoyancy of disposition which speaks of innocency of heart, and js 
always calculated to create an agreeable impression : ’’— 


“The plaintiff in this case is known as a very clever man, not liable to be 
imposed upon or unfairly dealt with, but if the portions of his evidence which 
he would have the court believe are to be believed, he is the most credulous 
man in the universe; but this cannot be believed by any one who is acquainted 
with him or his reputation. Any one who believes that he is the credulous babe 
he pretends to be in evidence, believes an impossibility.’ 


This is a very mild species of playfulness compared with what we 
frequently see in briefs filed in our courts of justice. We could fill 
columns with smart extracts from such briefs. We recollect a case 
where the respondent in an appeal, having drawn up in the most minute 
and patient manner, a history of the case, with a catalogue of numerous 
objections, apparently frivolous, made by the appellant, wound up his 
statement thus: ‘* The defendant being now tired, rested.’’ 


Ante-Mortem Prosates. — The bill before the New York Legislature 
providing for a probate of wills before the death of the testator, had not 
at last accounts become alaw. It seems that such a bill, though exper- 
imental, is not entirely a novelty. They have such an act in Michigan; 
and in the New York Tribune of recent date the following letter from 
Hon. F. H. Chambers, a circuit judge in Michigan, explanatory of the 
workings of the law in that State, appears : — 


‘‘The first case in the State of Michigan—and I believe in the United - 


States — under what is commonly know as an ‘ Ante-mortem Will Act,’ having 
been tried before me, as circuit judge of the Third Judicial Circuit of Michigan, 
at Detroit, on appeal from the Probate Court of Wayne County, in the matter of 
the estate of Zinah Lloyd, my views of the operation of the law may not be un- 
interesting to you and some of your many readers. The opinion expressed 
through your columns of F. E. Driggs, Esq., who claims paternity of the Michi- 
gan act, and the opinion of ex-Judge Amos G. Hall, of New York, illustrate to 
some extent the great difficulty in the way of making the law proposed effectual, 
‘the one learned gentleman insisting that the contents of the instrument should 
remain secret during the testator’s life, and the other insisting with equal per- 
tinacity that it would be absurd to keep secret from the court, the very subject 
upon which it is required to adjudicate. I have no time, and you would not 
allow me space, to wrestle with the respective opinions of these gentlemen. I 
only desire to say, having tried a case under the act, I am convinced such an 
act is a failure — first because the proceedings necessary to establish a will 
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during the testator’s life cause strife and dissension, stirring up bitter hatred 
between parents and children, husbands and wives, and, so, are contrary to pub- 
lic policy; second, because in Michigan, by special statute, husband and wife are 
precluded from testifying for or against each other without consent, and so the 
very best evidence is necessarily excluded. If that rule of evidence does not 
apply in contested will cases, then so much the worse, for we shall have the un- 
seemly spectacle of husband and wife revealing the family skeletons and resort- 
ing, very likely, to violence afterward to be avenged for the disclosure. Let us 
bear the wills we have rather than fly to those we know not of.”’ 


AMENDING CRIMINAL PROCEDURE WITH REFERENCE TO PENDING PROSE- 
cutions. — We find the following in a recent number of the Ohio Law 
Journal — 


“It is a little remarkable that notwithstanding the aggregation of ability, 
learning and painstaking care bestowed upon the preparation of the amend- 
ments to the criminal laws, supposed to have been rendered necessary by the 
condition of the affairs of Cincinnati, they have no application to pending cases. 
Section 79 of the Revised Statutes provides: Whenever a statute is repealed or 
amended, such repeal or amendment shall in no manner affect pending actions, 
prosecutions or proceedings, civil or criminal, and when the repeal or amend- 
ment relates to the remedy, it shall not affect pending actions, prosecutions, or 
proceedings, unless so expressed; nor shall any repeal or amendment affect 
causes of such action, prosecution, or proceeding existing at the time of such 
amendment or repeal, unless otherwise expressly provided in the amending or 
repealing act. There was a failure to provide that the new laws should apply 
to the pending prosecutions and causes of prosecutions, and hence the forty or 
fifty murderers, and the alleged army of thieves in the Hamilton County jail, 
will, perforce, be tried under the old order of things.”’ 


Does not the learned editor of the Ohio Law Journal know that since 
the decision of the Supreme Court of the United States in the case of 
the State of Missouri v. Kring,' amendments of criminal procedure which 
change the substantial rules of procedure are not valid in their applica: 
tion to persons who have been indicted for crime, if the change is such 
that it affects unfavorably the prospect which such persons previously 
had of getting acquitted? The new doctrine of that great court, estab- 
lished by the decision of five judges, overruling thirteen, is that rogues 
and murderers, such as fill the Cincinnati jail, have the right to have the 
tules of criminal procedure preserved for their benefit, just as they 
stood when the respective crimes of which they are indicted were com- 
mitted. One of the curses of the country is too much constitutional 
law. 


1 107 U. S. 221. 
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A Nationa Cope or Procepure. — Congress threatens to enact g 
national code of procedure in one section. If done, this will surpass 
the Connecticut Code of Procedure, which, we believe, is embraced ip 
nine sections. The bill for this purpose now before Congress reads ag 
follows: — 


‘‘That from and after the date of the passage of this act all civil suits, ac. 
tions and proceedings in the courts of the United States may, and after the ex. 
piration of one year from said date shall, be according to the form of pleading 
and rules of practice in equity as now or hereafter established: Provided, That 
in all cases in which there shall be a right to a trial by jury, such trial of the 
issues to which the right applies may be had upon the request of the parties or 
either of them. Such request shall be in writing, and shall be filed in the case 
at least ten days before the time for trial, or within such further or other time 
as the court, either by general or by special order, shal! allow therefor.”’ 


The significance of this measure is that, by the Judiciary Act, the 
Supreme Court of the United States is given power to frame a system of 
rules of procedure in equity. Now, if all procedure is to be according 
to the practice in equity, it follows that the Supreme Court becomes 
vested with the power to make a full code of rules of procedure, appli- 
cable to all cases. This is exactly as it should be. The wonder is that 
legislators never thought of allowing courts of justice to frame their own 
rules of procedure before, instead of attempting to enact rules for them. 
The Legislature is no better qualified to frame rules of procedure for 
the courts of justice than the courts of justice are to frame rules of 
procedure for the legislative bodies. In the recent Judicature Acts and 
their amendments, the English Parliament has acted upon this obvious 
truth, and has given to the judges a very ample power in respect of the 
framing of rules of procedure. The result has been that the judges 
have framed a very extensive code of rules, making a volume of some 
three hundred pages; the effort being to cover all disputed questions 
and to make legal procedure certain, uniform, and hence cheap. The 
author of the above bill has hit the nail on the head. Perhaps the visit 
of Lord Coleridge to this country, and his friendly conferences with the 
judges, especially with the judges of the Supreme Court of the United 
States, has led to the introduction of this measure. It certainly ought 
to pass. At present there is no uniformity in Federal procedure in 
actions at law. Under the act of 1872, the United States Circuit Court, 
in actions at law, conforms its practice to the practice of the particular 
State, and the result is that, in the Circuit Courts of the United States, 
in actions at law, there are as many diverse systems of practice as there 
are among the various State courtsin the Union. This ought not to be. 
A practitioner in the Federal courts of New York ought to be able to 
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know how to proceed in an action at law in Illinois, as well as in New 
York. 


Lorp COLERIDGE AND THE FUNERAL OF THE DUKE OF ALBANY. — At the 
sitting of the court presided over by Lord Chief Justice Coleridge, on 
the 4th of April, the day of the funeral of the Duke of Albany, his 
Lordship is reported to have said: — 


“It has been suggested to me by a person of authority that it would be a 
proper thing that the courts should not sit to-morrow, on the occasion of the 
funeral of the Duke of Albany. My own view is that which was expressed by my 
distinguished predecessor, who, on a similar occasion, said that he thought the 
truest respect we can pay to Her Majesty is to administer justice to those of her 
subjects who throng these courts. The Court for the Consideration of Crown 
Cases Reserved must, of course, sit, as we have no right to keep persons in 
prison possibly for four of five weeks. With regard to the courts of nisi prius, 
1 affect no authority over any other judge. My ownopinion has been indicated 
that the proper way of showing respect to Her Majesty is to administer justice; 
but, at the same time, I must leave any judge to act for himself in the matter.”’ 


Americans have found much to approve in the sayings of Lord Cole- 
ridge, and those who came in contact with him during his recent visit 
to America retain a very warm feeling for his character, coupled with a 


very high admiration for his undoubted talents. He is, no doubt, a 
man of lofty principles and of unswerving fidelity to duty, unaffected 
in his own personal conduct, and despising shams and cant; but 
we doubt whether the observations above quoted have met with 
any more approval on this side of the water than they seem to 
have met with in England. The courts of justice in England take 
what is known as a long vacation during the summer season, lasting 
several weeks — we do not exactly know how long—during which 
time all important legal business is understood to be suspended, and the 
courts are adjourned. In view of this fact, it surely seems to be strain- 
ing the matter of principle very much, to say that a court of criminal 
jurisdiction can not adjourn for one day on the occasion of the funeral 
of the son of the reigning sovereign. Americans contemn hereditary 
rank very much as Lord Coleridge contemns riches; but we doubt 
whether under such circumstances, any American judge of reputation, if 
left entirely free to utter his real sentiments, would have expressed the 
same view of the matter as that expressed by Lord Coleridge. A court 
which can adjourn for several weeks at a time in mid-summer, surely 
might afford to exhibit the decent spectacle of closing its doors for one 
day, that day being a day of general national sorrow. The accused 
persons in the jails would have voted in favor of an adjournment. 
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Gowns ror Jupces.— We have become a convert to the modern 
movement in favor of putting judges into gowns. We have been con- 
verted by a scene which recently took place in the Circuit Court for 
Warren County, Missouri. The Hon. W. W. Edwards, venerable for 
his years, his white hair and beard, his twenty years of service on 
the judicial bench, and his recent re-election without opposition 
was presiding. The case was a prosecution for bastardy, in which 
the effort of the county was to make the real father of the child provide 
for its support. The defense was that the defendant was not the father 
of the child. To prove this the defendant had caused subpoenas to be 
issued for nearly all the young bloods in the neighborhood. ‘The sheriff 
could not find one of them. Every subpoena was returned non est in- 
ventus. Upon these returns being .made, the defendant claimed a con- 
tinuance. The learned judge had nothing to do but to grant it. 
Searcely was the order entered, when the mother of the unfortunate 
young woman, a German woman of strong features and resolute bearing, 
strode into the court. She upraided the judge in the most vociferous lan- 
guage for granting the continuance, and demanded to know who would 
support the child during the six months which would intervene before the 
next term of the court. In fact, she delivered a speech before the coun- 
sel table in broken English, which was such a tirade that the hair even 
of the lawyers stood on end. The judge himself turned pale, but 
finally collecting his courage and his customary urbanity, he explained 
to the poor old woman that the ruling that he had made was the only 
ruling that he could make under the circumstances of the case. She 
strode out of the court-room, and the next moment in strode the 
daughter with the baby in her arms. She marched down the aisle rap- 
idly towards the judge; suddenly turning, she planked the baby down 
on the counsel table before the unhappy defendant, who sat by the table 
at the elbow of his lawyer. Confronting him with a fierce look, she 
exclaimed in loud, angry tones: ‘‘Gus! yoost take dot baby unt feed 
ut till te next term of court! Gus! you know dot is your baby! You 
can’t deny ut!’’ Gus sat like a statue and looked at the air, saying 
not a word and moving not a muscle, while a tirade of these accusations 
were showered upon him, lasting several minutes. The prosecutrix, 
seeing that it was useless to argue the question further with Gus, took 
up the baby and marched up to the judge’s desk. Planting the baby — 
on the desk, she said: ‘‘ Judge, who vas goin’ to feed dot baby for te 
next six months? You yoost take dot baby unt feed ut yourself!’’ 
By this time. what at the outset seemed almost tragic had assumed the 
features of a first-class comedy, and the court-room was convulsed with 
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laughter. ‘The learned judge and Gus alone preserved their gravity. 
Moral: If the judge had had on a gown, it would have had such a 
‘‘ salutary effect- upon the citizen,’’ to use the language of the Albany 
Law Journal, that such a scene could not have taken place in his court. 
If, in addition to the gown, he could have had on a wig, it would have 
been an absolute safeguard; it would have quite crushed mother, 
daughter, and baby. 


Tuert at THE Law Courts. —The Law Journal (London) gravely 
gives the following item of news: — 


“At the Royal Courts of Justice, on Tuesday, a man was caught by one of the 
officials in the act of making off with an umbrella, which had been left on a 
seat in the corridor of the court. The thief, who had concealed the umbrella 
under his coat, was given into custody.”’ 


We can tell better stories of theft at law courts than the above. Our 
thieves do not limit themselves to such inconsequential articles as 
umbrellas. We remember on one vccasion that a class of law stu- 
dents were being examined for admission to the bar before the judges 
of the St. Louis Court of Appeals. One of them was a venerable col- 
ored man who had been a Senator of the State of Georgia. Although 
the committee dealt with him quite leniently, yet, so far as he was con- 
cerned, the examination, from beginning to end, was a case of cruelty 
toanimals. While the examination was in progress, an adroit thief stole 
the overcoat of the colored candidate from a chair in the court-room on 
which he had laid it. The court having rejected the candidate he pre- 
sented himself soon after in the chambers of one of the judges, complain- 
ing of the loss of his overcoat. The humane judge took down his own 
overcoat from its peg and put it on the back of the man and brother, 
and sent him on his way with his feelings considerably mollitied. Per- 
haps a better story than the above is of the loss which befell Judge 
Noonan, of the St. Louis Court of Criminal Correction, the other day. 
While the learned judge was administering the ‘‘ butt end of the law ”’ 
to the petty offenders over which he has jurisdiction, a thief slipped 
into his chambers and carried off his overcoat. A notorious burglar 
named Muncie Burns attempted to avenge himself upon the law by 
robbing the house of the Hon. W. C. Jones, then judge of the St. Louis 
Criminal Court. Muncie was caught and jugged for two years. Al- 
most immediately after being released from the penitentiary, he at- 
tempted to rob the house of another judge, and, thanks to the courage 
and promptness of a policeman, who, for a wonder happened to be on 
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hand at the right time and place, he was killed while trying to make his 
escape with his confederates. Our Western thieves are no respecters of 
persons If agang of them were turned into the Royal Courts at London, 
it is not likely that the umbrellas would suffer, unless the day happened 
to be awet one; but they would make quick work with gowns, wigs, 
overcoats, and such paraphernalia. 


DissentiInG MacGazine Articies. —The New York Daily Register, 
under this head, makes some strictures upon a recent article by Mr. Jus- 
tice Stephen in the Nineteenth Century, on the law of blasphemy, in 
which the learned justice criticises a recent decision by Lord Chief Jus- 
tice Coleridge. The Daily Register says: — 


‘Perhaps this method would have some advantages. It looks odd, and would 
continue to look odd, no matter how often practiced; but there is this in its 
favor — that in this way the judgment of the court is embodied in the reports as 
an authoritative declaration of the law of the land, qualified only by the indica- 
tion that ‘ Justice S. dissented,’ and the dissent would be spread abroad in the 
public journals in an ephemeral form, where it would reach the public more 
freely, and the views of the dissenting judge would have opportunity to win 
their way in public approval and react on public opinion, not authoritatively, 
nor by way of impugning the authority of the decision, but as forming part of 
the great body of that general judgment on affairs of public concern by which 
judges, like all other officers, must, and ought to be, in a proper degree, influ- 
enced; and especially would have a better opportunity to influence legislation. 
There would be this serious disadvantange — that some judges might be tempted 
to dissent for the purpose of raising an issue on which to make an exposition of 
their views when the question was one appealing to the interest or sympathies 
of any large class of the public.”’ 


Quoting this language the Albany Law Journal adds: — 


‘* We greatly doubt the taste and the policy of such publications, they are less 
tobe deprecated, however, than the publication of dissenting opinions in the re- 
ports. Indeed, we have always been opposed to the publication of any indica- 
tion of dissent in the reports. If the law is settled in a given manner by a 
certain decision, the announcement that such was the judgment of only a part 
of the court can answer no purpose except to aid in unsettling the law and en- 
couraging litigation. There have been, in recent times in England, some very 
undignified displays of judicial temper in magazines and newspapers. (This re- 
mark does not at all apply to Justice Stephen). On the whole it is perhaps best 
and safest for the judges to keep out of print except in the reports.”’ 


The Albany Law Journal is perhaps in a measure right, and in a meas- 
ure wrong. It does seem, even to our liberal ideas in America, a little 
loose for one judge of a court to write a magazine article intended for 
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popular reading, criticising a decision of another judge of the same 
court; but when the Albany Law Journal suggests that it would be 
safest for the judges to keep out of print except in the judicial reports, 
he writes without very much reflection. If all judges had done this, 
the legal profession would have missed the benefit of some of the best 
works which have been written upon the law; such for instance as those 
of Story, Cooley, and Dillon. Many judges, it is well known, have 
edited legal periodicals; and we do not suppose that any serious objec- 
tion on the part of thinking persons has been found to their doing so, 
so long as they did not neglect their public duties. Dillon, for instance, 
was the first editor of the Central Law Journal. Cooley is one of the edi- 
tors of the American Law Register, and other judges figure among the 
list of the editors of that periodical. There is no higher exemplar in 
the legal profession of this, or any other country, of strict integrity and 
strict propriety, than Mr. Justice Cooley; and yet he not only occupies 
this position, but he contributes articles for popular reading to such 
publications as the North American Review. Some day the learned edi- 
tor of the Albany Law Journal will himself be elevated to the judicial 
bench, and then he will find it as hard to keep from writing editorial 
squibs and getting them into print, as an old burglar, when he gets out 
of the penitentiary, finds it hard to keep from going back to his old trade 
of lock-breaking and safe-blowing. 


Tue ANoMALous Position oF THE Bexcuers OF THE Lyxs or Court. — 
The Law Journal (London) complains that ** the benchers of the Inns of 
Court are not careful to strengthen their very anomalous position by ju- 
dicial action.’’ The complaint is that they have issued an edict closing 
the Law Library on 3 o’clock Saturday, without consulting the members, 
whose library it is. ‘The ‘‘ anomalous position’’ of the benchers of the 
Inns of Court consists in the fact that they are wholly a non-representa- 
tive body. ‘The idea of the divine right of the King still obtains in 
respect of the benchers of the Inns of Court. They are not elected by 
the members of their Inn, but elect themselves ; that is to say, when one 
of them dies the rest elect his successor. They are, therefore, a purely 
non-representative body, as much so as the House of Lords is, repre- 
senting only themselves, and yet governing the English Bar — the most 
powerful profession in the kingdom. Every member who comes to the 
har is ‘* called ’’ to it by them, and every member who quits it dishon- 
orably is expelled by them. The courts of justice try solicitors for mis- 
conduct ; but a barrister is tried by the benchers of the particular inn to 
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which he belongs, and is liable to be expelled and destroyed by them in 
a summary way, as Dr. Kinealy was. The Anglomania which is taking 
hold of cultivated Americans like a rot, has so far invaded American 
club government in this country that the power of admission and expul- 
sion of members in some clubs is lodged exclusively in the hands of a> 
committee. Thus, the oldest and foremost club of St. Louis has placed 
in its committee on membership the power of expelling a member upon 
notice and trial for any cause except non-payment of dues; which can 
only mean that this committee has an absolute discretionary powér in 
respect of the expulsion of a member, for any cause which they may re- 
gard sufficient ground for expulsion. Now, expulsion from a club en- 
tails disgrace ; and where such a power is vested in a committee, it would 
seem that the right of appeal to the club ought to exist, provided the 
person against whom the committee has passed sentence shall desire to 
have the matter publicly known. The saving thing, however, with the 


committee of the club to which we refer, is that they do not elect them- 
selves. 


A PLea ror THE Postat TeLtecrarpa. — We have received a copy of 
the speech of Hon. John A. Anderson, of Kansas, delivered in the 
House of Representatives, on March, 1884 (the House being in commit- 
tee of the whole) in favor of the establishment of a postal telegraph. 
We are in favor of the measure, on the ground that the telegraph has 
become such a recognized means of communication that it should be 
regarded as an essential part of any efficient postal system. The ser- 
vice of the public by the Western Union Telegraph Company is notori- 
ously partial and discriminating. Certain classes of business are 
favored, and certain kinds of messages are promptly sent, while private 
and transient messages are delayed to such an extent, that in cases 
which have come under our observation, the mails have been known to 
deliver letters before the Western Union Telegraph Company delivered 
dispatches which were simultaneously sent. A telegraph company, no 
doubt, is under the same obligation that a common carrier stands under 
of serving the public equally and at equal rates; and this means that it 
is bound to serve the public equally, exactly as the Post-office Depart- 
ment serves it equally; that is to say, that one man’s dispatch shall be 
sent as quickly as another man’s dispatch is sent, and delivered as 
promptly, other things being equal. This is notoriously not done, and 
the law affords no certain and efficient method of compelling it to be 
done. It will not be done until the Government takes hold of the mat- 
ter and breaks up one of the most odious monopolies that has fastened 
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itself upon American business and enterprise. Mr. Anderson, of Kan- 
gas, deserves the thanks of the country for calling public attention to 
this subject in a speech which seems to have been thoroughly consid- 
ered, and which is full of valuable statistical information. 


Ovr Ocrorus-Like Arms. — Our esteemed contemporary, the Amer- 
ican. Law Record, referring to our recent absorption of the Western 
Jurist says: ‘* How soon its octopus-like arms will reach other peri- 
odicals is mere conjecture. There are doubtless some that might be 
taken without loss to their subscribers or the profession, and be 
improved by the coalition. * * * We must, however, caution the 
readers of the Review not to be astonished at any of the articles which 
may hereafter appear in its columns; for we find its editors recently 
addressing the profession as follows: ‘ Whenever a law writer of repu- 
tation, or a judge, or a law professor, or a practitioner of standing 
gets mad about something, we want him to unbosom his wrath in the 
form of a short article to us.’ The italics are not ours.’’ We might 
“get mad’’ at the fine Italian hand with which the American Law 
Record touches us up; but on reflection we think we shall not. We 
are looking with hungry eyes in the direction of Cincinnati. We want 
to keep on good terms with the Law Record, with a view of opening 
negotiations with it toward the close of this year. We think it would 
make an excellent attachment to the Amertcan Law Review. We 
should then be a quadrilateral, and nothing could successfully assail us. 


Tae Crimmar Juror. — Next to the criminal lawyer in public oblo-. 
quy, stands the criminal juror. He is an ignorant person, of low in- 
stincts, and is selected and impaneled as a juror because he is ignorant. 
If he had money enough to buy the morning paper and education enough 
to read it, he would not be eligible under many of our codes for jury 
duty. The Cincinnati riot grew out of a most atrocious murder; if we 
recall it aright, a murder for money, which had been six times confessed ; 
and yet a criminal jury found the defendant guilty of manslaughter. 
The trial by jury, as carried on under the American codes of procedure, 
has become the great modern farce. A gang of fellows are impaneled 
who possess the qualification of never having heard of the particular 
crime for which the defendant is to be put on trial. The criminal law- 
yer plays upon these fellows as a skilled musician plays upon an instru- 
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ment ; the judge sits by, possessing little more power over the proceedings 
than the bailiff —a sort of moderator, while the State’s counsel and the 
defendant’s counsel play shuttlecock and battledore with the twelve dolts 
who sit in the jury-box. The judge is not even allowed to give them the 
benefit of his trained experience by summing up the evidence to them, as 
judges have always done in England and in the Federal courts. The 
leading men in Cincinnati, who held the indignation meeting which was 
the immediate cause of the riot, are the very men who seek to avoid jury 
duty. The editors who had most to say about the verdict, and in apol- 
ogy of the mob, were the last men that could be induced to sit upon a 
jury. The place of the good citizen is not on a vigilance committee, led 
by asteamboat negro, but it is in the jury-box. It seems that during 
the past year twenty-five per cent more men were executed by mob 
than by sheriff. Many of those who were executed by mob had not 
committed crimes deserving of capital punishment, and some of them, 
no doubt, were wholly innocent. Mob law is no law at all; it is an- 
archy. It can only be justified in a state of society where there are no 
organized courts, and where the regular processes of the law are out of 
the question. It rests with the legal profession to suggest to the Legis- 
latures the defects in the criminal procedure which produce the delays 
in criminal justice, the impatience of the people at these delays, and the 
consequent vindication of public justice by vigilance committees. The 
Bar Association of Cincinnati did its duty in this regard by suggesting 
to the Legislature a Criminal Procedure Bill, which is said to have been 
admirable in its features; but this body adjourned without passing it. 


RortaTION IN THE JupiciaL Orrice. — Among the sensible things which 
- we frequently find in the columns of our neighbor, the Central Law 
Journal, is one urging the propriety of retaining upon the Supreme 
Bench of Missouri Mr. Chief Justice Hough, whose term of office 
expires this year. It affords ground for a very curious commentary 
upon the characteristics of the people of this State that there should be 
any question about the propriety of doing this. Mr. Chief Justice 
Hough is one of the best judges we have ever had in Missouri, — high- 
minded, learned, sound in judgment, firm in his convictions, courteous 
in his intercourse with the bar and the people. He is the model of a 
good judge. There ought not to have been a word of debate about 
the propriety of renominating him. It ought not to have been found 
necessary for the bar of Missouri to draw up, sign and publish,a 
‘*‘eall,’’ asking him to run. Under our system of nominating judges 
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by party conventions, a renewed term of office ought to have been 
tendered to him by the unanimous vote of the political party to which 
he has formerly belonged. Judge Hough is in the prime of life, con- 
sidered with reference to judicial work, about fifty years of age, and in 
the full possession of his working powers of body and mind. He has 
been on the Supreme Bench of Missouri, we believe, for ten years. 
The people of Missouri can not afford to throw away the experience 
and familiarity with the jurisprudence of this State which an able man 
gathers in ten years of continuous service upon a court of last resort. 
What would be thought if men in private business were to pursue the 
policy which it is now proposed to apply in the case of Mr. Chief 
Justice Hough? Suppose the directors of a railway company were to 
take a notion that there ought to be rotation in the office of General 
Superintendent, and were to turn out such a man as Hoxie or Tal- 
mage, for the purpose of experimenting with some new men? The 
idea of certain politicians is that a public office is a sort of sugar 
plum which is to be passed around from one to another, giving every 
prominent politician a nibble at it. 

A‘‘call’’ similar to that with which Mr. Chief Justice Hough was 
honored was made by the Barof St. Louis upon Judge Bakewell, of the 
St. Louis Court of Appeals. This call was circulated without any 
suggestion from, and against the wishes of the gentleman upon whom 
it was made. It was signed by nearly every prominent lawyer of the 
appellate district, without reference to party politics. It was finally 
published, and then the honor of a re-election was declined. In the 
retirement of Judge Bakewell, the people of the appellate district 
of the St. Louis Court of Appeals will lose a public servant whose 
place will be very hard to fill. He has now served the people of this 
district for eight and a half years, in the course of which time he has 
written and delivered fully thirteen hundred opinions, deciding appeals 
and writs of error on their merits. He has been painfully conscien- 
tious in the discharge of his duties. Several reasons are understood 
to have influenced him in declining the renomination, which certainly 
awaited him, to be followed as certainly by a re-election, had he 
expressed a willingness to serve another term. Among these reasons, 
perhaps the chief one is known to be a disinclination to be dragged 
through the disagreeable experience of running for a judicial office. 
What these experiences are in a large city like St. Louis can only be 
told by those who have been through them. A man who has been once 
a judge must desire a re-election very strongly, or else be willing to 
sacrifice a great deal for the public good, in order to consent to be a 
candidate on a political ticket. 
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Tue Rue or tHE Mos. —The people appear almost entirely to have 
forgotten that a few weeks ago a riot occurred in Cincinnati in which 
a great many men were killed, many of whom might be easily spared, 
and in which a court-house worth a half million dollars was burned with 
its priceless records, which can never bereplaced. ‘There was much in 
the affair which should furnish serious reflection, after the immediate 
excitement which it occasioned has worn away. ‘The most shameful 
part of it all was the tone of the daily press of Cincinnati in regard to 
it—the manifest sympathy with the law-breakers which the best jour- 
nals of that city exhibited, even after the affairwas over. Think of it! 
A body of men breaking into a jail to vindicate the law, led by a big 
steamboat negro, and public opinion, including the daily newspapers, 
sympathizing with them. The affair proceeded as riots which begin in 
law-breaking are pretty apt to do; the vicious and criminal classes got 
possession of it, and used it for the mere purpose of wanton destruction 
and plunder. The two things which deserve most comment were the 
imbecility of the sheriff and the inefficiency of the militia. When the 
attack on the jail was made the sheriff stood at his post with thirteen 
armed deputies. A gang of fellows battered a hole through the outer 
wall of the jail. The first one that crawled through that hole ought to 
have been killed ; the next one that crawled through ought to have been 
killed. The failure to shoot them and kill them was criminal cowardice. 
If it had been done, the riot would have been checked at its outset; 
the shedding of innocent blood would have been prevented, and those 
would have been killed who ought to have been killed. They were 
merely a gang of irresponsible men attempting to commit murder; and 
it was lawful to kill them, and the bounden duty of every citizen to kill 
them ; and every one who stood by and failed to assist the sheriff in re- 
sisting their attempts was in law guilty of misprison-of felony. The 
lesson of Bonaparte quelling the sections ought not to be so soon lost 
upon mankind. The way to deal with a mob is to attack it when- 
ever it commits the first overt act. 

Then, the lesson of the behavior of the militia is sickening beyond 
comment. The quelling of a mob of such proportions by a body of State 
militia is little better than the quelling of one mob by another mob. 
Here were regiments composed of boys, one of which had so much cow- 
ardicein its rank and file that it could not be got to the scene of action 
in time to render efficient service when efficient service was most needed. 
These boys had boys for officers, who were destitute of experience in 
such affairs. These officers did not know when to give the command 
to fire and when to give the command to cease firing and the rank and 
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° 
file fired out of fright, or out of malice, or out of both, without orders, 
just as raw militia always do on such occasions. A single battalion of 
regular troops, commanded by experienced officers, with a Gatling gun, 
would have quelled the whole mob quickly and without much loss of 
life. 

The lesson is a serious one. The conditions which produced the 
Cincinnati riot exist to-day in Chicago, St. Louis, New York, San Fran- 
cisco, Louisville, New Orleans, and in every other city of considerable 
size inthe country. In none of these cities does there exist, presum- 
ably, any better means of meeting such an emergency than bodies of 
raw militia assembled hastily at their armories in different parts of the 
State, and sent, under command of inexperienced officers, to the scene 
of the disturbance. If the expense alone attending the quelling of 
such a mob is considered, the argument is very strong in favor of having 
the work done by permanent bodies of professional soldiers. Militia 
regiments are a good auxiliary to regular troops. They constitute a 
landwehr and landsturm, but their business is to bring up the rear and 
not to attempt the doing of the short, quick, decisive work which only 
skilled veterans can do. Our American governments are weak, im- 
becile, and inefficient ; we must have stronger governments. 


Tue Croat Lawyer. — The term “ criminal lawyer”? is hardly a 
misnomer when’ applied to that class of the legal profession who prac- 
tice only in the criminal courts of the large cities. From legitimate 
advocacy they descend to the vilest arts in order to defeat justice. 
They hang upon the outer edge of the legal profession and escape dis- 
barment, in consequence of a low standard of professional morals and 
the absence of efficient law societies having in their keeping the honor 
of the bar. These men are regarded by public opinion as being in a. 
certain sense in league with the criminal classes; and it is very hard to. 
say that public opinion in this particular is not justified by the facts. 
Every man accused of crime no doubt has a right to be heard by counsel 
in his defense; and it is no crime for a lawyer of skill to employ it 
properly in defending persons charged with crime, whether they be 
guilty or innocent. Indeed, it is not for him to prejudge his client’s. 
case and determine in advance his guilt or innocence; that is a question 
to be tried by the country, and it is best tried when both the State and. 
the defendant are represented by men who can speak skillfully for- 
either side. The bench is best aided by skillful advocacy on both 
sides, where such advocacy is faithful to the court. Every judge who, 
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has had experience knows this. Every judge of experience knows how 
painful it is to have to act in the double capacity of judge and of 
counsel for the prisoner, as the judge often is obliged to do where the 
prisoner is not defended by a lawyer of skill and capacity. 

But the criminal lawyer, so-called, is an individual who will bear 
watching. He not infrequently descends from the position of honor- 
able advocacy to that of a mere law agent for gamblers, thieves, pros- 
titutes, and other law-breakers. He becomes a mere broker in crime; 
in some instances a go-between between men whose goods have been 
stolen and the receiver who has them in his possession. No wonder 
that the people of Cincinnati are incensed against this class of the legal 
profession. It is quite time, too, that the Bar Association of that city 
should have turned its attention to this branch of the profession. At 
a late meeting of that association a resolution was passed that a com- 
mittee of five be appointed by the chair, to co-operate with the standing 
committee on investigation, to inquire into charges of irregularities and 
unprofessional conduct on the part of any member of the bar in con- 
nection with events leading to the recent disturbances. Our St. Louis 
Bar Association could furnish Cincinnati some valuable experience with 
reference to this undertaking. They could especially admonish them 
that before commencing a crusade of this kind it would be well to see 


to it that they have a well filled treasury, and are able to employ effi- 
cient counsel and to pay them reasonably for their services. These 
fellows die hard, and they never know when they are killed. Good- 
rich, the Chicago divorce shyster, who was disbarred years ago, is still, 
we believe, vicariously practicing his infamous trade. 


Tue Bankrupt Britt. — The Bankrupt Bill, known, we believe, as the 
Lowell Bill, recently passed the Senate. The following is given as a 
synopsis of its contents : — 


‘‘The bill constitutes the several District Courts of the United States and Ter- 
ritories and Supreme Court of the District of Columbia courts of bankruptcy, 
with jurisdiction of all questions of claims, assets, exemptions, composition, and 
discharge. For the purpose of bankruptcy courts shall be always open, as well 
in vacation asin term time, and when the district judge, from any cause, is un- 
able to act, a circuit judge may do so. On application of any party interested, 
the district judge may certify the question of law involved to the United States 
Circuit Court, which is given general superintendence and jurisdiction of all 
bankruptcy proceedings and decisions of the Circuit Court shall not be reviewed 
by the Supreme Court of the United States except on certificate of disagreement 
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between two circuit judges. The Circuit Court shall appoint within each judi- 
cial district such number of commissioners in bankruptcy as may be necessary, 
not exceeding in any State the number of members of Congress to which the 
State is entitled, each commissioner to give bonds in the sum of $5,000 for the. 
faithful performance of his duties. He is given all powers of master in chan- 
cery, and may represent and act for the judge in holding meetings and conduct- 
ing business specially committed to him. The Circuit Court shall also appoint 
a supervisor in bankruptcy for each judicial circuit, who shall personally ex- 
amine into the administration of all bankruptcy proceedings in his circuit, call 
the attention of commissioners, clerks, and trustees to matters which would fa- 
cilitate speedy and economical settlements and move the court for action 
against delinquent trustees. He shall visit and inspect the office and business 
of every commissioner and clerk in his circuit as often as once every six months 
and make report to the Circuit Court. The supervisor’s compensation is fixed 
at $2,000. The court may, however, decree him a further allowance, not to ex- 
ceed $10, for each case instituted before him during the year, but not 
more than $1,000 in any one year. Supervisors and commissioners may 
be allowed a reasonable sum for disbursements to be verified on oath. Every 
party petitioning for bankruptcy, whether debtor or creditor, shall pay to the 
clerk of the court $50, and every trustee shall pay one per cent of the gross 
amount realized from assets, and every debtor making composition shall pay 
one-half of one per cent on the amount of such composition. These fees all to 
be paid by the clerk into the treasury of the United States. Any person owing 
debts exceeding $300 and unable to pay, may by petition apply to be adjudicated 
abankrupt, and the filing of such petition shall be deemed an act of bankruptcy. 
Any person owing debts exceeding $1,000, who leaves his State to avoid his 
creditors, or conceals himself to avoid arrest or service of legal process, or 
makes fraudulent transfers of his property, or suspends payment of his com- 
mercial paper or open accounts for thirty days after the same are due and pay- 
able, or who makes fraudulent preference, shall be deemed to have committed 
an act of bankruptcy and may be adjudged bankrupt on petition of three or more 
of his creditors, whose bills would amount in all to $500. The bill excepts and 
exempts in favor of bankrupts necessary and proper wearing apparel for himself 
and family, and such other property as may be exempted from attachment by the 
laws of the United States or the State in which bankruptcy proceedings are in- 
stituted, and the courts may allow from the assets of the bankrupt a sum not to 
exceed $500 for his support pending proceedings, and if his circumstances re- 
quire it, reasonable wages for any service rendered his estate at the request of 
his trustee, and the usual fees when attending as trustees.” 


It is not likely that it will pass the House at the present session. No 
useful legislation of any importance is likely to be got through that body 
while both parties are maneuvering for political ascendency. There is, 
however, some prospect that it may pass sometime during the next 
winter. The probability of this event would be very much increased 
in case of a general commercial panic, which seems among the probabil- 
ities of the near future. 


q 
q 
q 
q 
| 
3 
q 


478 NOTES. 


Women as Apvocates. —In the case of Mrs. Kilgore, the Common 
Pleas Court of Philadelphia has again had before it the question of ad. 
mitting women to the bar. A majority of Court No. 4, in an opinion 
given by Thayer, P. J., held: 1. That acourt has discretionary power to 
admit any one to practice at its bar, which discretion is not subject to 
review by any other tribunal; 2. That no reason exists why this discre- 
tionary power should not be exercised in behalf of an applicant who is 
a married woman, she being otherwise qualified. Arnold, J., dissented, 
In giving the opinion of the majority, Thayer, P. J., is reported to have 
used the following language: —- 


‘I do not intend here to undertake any discussion of what are popularly 
called women’s rights. I have no disposition to enter as a combatant into those 
lists. Yet it is necessary to observe, what is known to all men, that there js 
scarcely any subject upon which the opinions and practices of civilized socie- 
ties have undergone greater changes during the present century than that which 
relates to the social and legal status of woman. Positive legislation has every. 
where broken down the barriers within which she was formerly confined. Pub- 
lic sentiment has at the same time emancipated her from the restraints which 
formerly circumscribed her life and fettered the freedom of her action. If 
there is any longer any such thing as what old-fashioned philosophers and 
essayists used to call the sphere of woman, it is, it must be admitted, a sphere 
with an infinite and indeterminable radius. She is no longer relegated to the 
position of a plaything or a drudge, or compelled to bound her aspirations by 
the nursery and the parlor. Everywhere now she is permitted by the common 
consent of mankind to select and pursue her own vocation, without criticism 
and without any sacrifice of social standing. She holds responsible public 
offices both under the National and State governments. She is found in all the 
pursuits and professions of life, not only working out her own independence, 
but entering into competition with men for the highest rewards of ambition. 
Not to speak of other professions which have no particular bearing upon the 
present question, she may be found at the present moment practicing law in 
Maine, Massachusetts, Connecticut, Ohio, Illinois, Indiana, Michigan, Missouri, 
Iowa, Wisconsin, California, Texas, Oregon, the District of Columbia, and the 
Territories of Wyoming and Washington, and perhaps in some other States 
whose laws I have had no leisure toexamine. Sheis heard before the Supreme 
Court of the United States and admitted to the law schools. The present 
applicant has produced before us a diploma of the University of Pennsylvania 
written in very fair Latin and duly signed by all the professors of the law school 
of that institution, certifying that she is skilled in the knowledge of the law, 
that they have conferred upon her the degree of bachelor of laws, and strictly 
enjoining upon all men that they respect her title to all the rights, privileges, 
and honors thereunto belonging. It is to me surprising that any one should 
speak with apprehension of an impending social change by which women are to 
seek fortune and fame in fields which were formerly denied to them. Such 
persons should awake from their slumbers. The revolution is over. It was so 
gradual that perhaps you did not observe it, or note the several steps of its 
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progress. But it is over. It is an accomplished fact. Its results exist to-day 
everywhere and all around us, and have existed long enough for a moral phi- 
josopher to write its history. Now, I will ask, are we to take notice of these 
changes, and recognize the weighty facts which they have brought with them, 
and the rights which have grown out of them, or are we to set ourselves to the 
yain task of attempting to turn backward the wheel of time, to convince history 
that it is all wrong, and to say at this time of day that a woman shall not be 
permitted to pursue the vocation to which her tastes lead her, and for which 
her studies have qualified her, to earn her bread in any respectable calling she 
may elect to pursue, or that the profession of the law is of all the professions 
and vocations in the world the only one from which she shall be excluded — the 
only tree of knowledge of which she shall not eat? It does not seem to us that 
such 4 decision would be in the line of a wise judicial discretion, but that we 
should rather thereby ignore rights which are now everywhere acknowledged, 
and bind anew old burdens which elsewhere have been cast off. When we re- 
flect upon what woman has already accomplished for herself, and are witnesses 
of the struggle which she everywhere bravely maintains, amid many trials and 
prejudices, to provide for her support and to improve her condition, we are 
unwilling by any unnecessary exercise of power to place an obstacle in her 
path in the pursuit of an honorable occupation which she is qualified to 
undertake. 

“A single additional point remains to be disposed of. It seems to be thought 
that while a single woman might possibly, by a great strain, be admitted to 
practice as an attorney at law, the obstacles to the admission of a married 
woman are so serious as to be absolutely incapable of being surmounted, and the 
reason assigned for this is that as a feme covert she is not bound by contracts. 
The duty of a lawyer is to render professional service when required, for which 
service he receives an honorary compensation from the client. He may, it is 
true, by the law of Pennsylvania (unlike in this respect the law of England) 
maintain an action for his service. But the essential basis of the relation, un- 
less all that has been written upon this subject and in praise of the profession 
of the law is unfounded, is not in contract. To bring it down to this is to de- 
grade it somewhat from the lofty position which has always heretofore been as- 
signed to it by the greatest writers and most influential members of the 
profession. But what difference does it make if she can not be sued as upon a 
contract. There are other adequate remedies for neglect of duty, infidelity, or 
misbehavior in office, which are provided by law and to which she would un- 
doubtedly be amenable. They are contained in the seventy-third and seventy- 
fourth sections of the act of 1834, and the twenty-eighth section of the act of 
16th of June, 1836. These laws are an ample security for the client in dealing 
with an attorney, evenif she be a married woman. If those who should employ: 
her are satisfied with this security, I fail to see that the objection which has 
been urged in this respect has any weight whatever. If one may lawfully ap- 
point a married woman an attorney in fact, a trustee, or an executor, without 
any security whatever, other than that which is furnished by those provisions 
of law which are applicable to all fiduciary relations, I can not see why one 
should not be at liberty to employ a married woman as an attorney at law upon 
the same conditions. 
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Tue Law or Cremation. —The Law Journal (London) has the fol- 


lowing interesting article referring to recent English decisions .upon 
this subject: — 


“The decision of Mr. Justice Stephen in the case of Regina v. Price, reported 
in the April number of the Law Journal Reports, upon the legality of cremation, 
is of great interest. It is seldom that an opinion delivered on circuit finds its 
way into the regular reports, and still more seldom that a charge to a grand 
jury is reported. In fact, the conditions upon which charges to the grand jury 
take place render it almost impossible that they should be reported. A report 
to be capable of citation in a court of law must have the authority of a bar. 
rister’s name; but by an invariable rule of the bar no barrister is present when 
the judge charges the grand jury. Various reasons have been given for this 
rule of etiquette. The cynical reason is that the judge does not care that the 
bar should hear him make the same moral observations to grand juries all 
round the circuit. Another is, that counsel who may afterwards defend pris- 
oners ought not to have the opportunity of picking up hints of the judge’s 
views from the comments he may make to the grand jury. The best reason, 
however, is that the available space in the court is reduced by the presence 
of the grand jury; and, as counsel have no business there, they had much 
better stay away. In the present instance the learned judge has been his own 
reporter, for he has been good enough to supply the text and head-note and to 
correct the proofs. The form of the opinion follows the charge to the grand 
jury; but the learned judge directed the petty jury at the trial of the indict- 
ment in the same terms, so that the opinion has the weight of a decision at the 
assizes. It has the further weight of being the opinion of Mr. Justice Stephen. 
The learned judge has decided in favor of the legality of a practice which of 
late years has obtained many advocates, but the well known soundness of his 
opinions on the theory of the development of law to suit modern convenience, 
which is not without disciples, places him beyond the suspicion of being guided 
by other considerations than are to be found in dry legal science, while his 
unstinting industry and wide reading make it peculiarly fortunate that the 
decision of this important question should have fallen to his lot. 

‘* The reader of the case will be struck in the first instance with the fact that 
Mr. Justice Stephen underestimates the authority against him on this question. 
When his decision was first reported in the newspapers, it was pointed out in 
these pages that ‘it was contrary to a dictum of Mr. Justice Kay in Williams v. 
Williams, 51 Law J. Rep. Chan. 385.’ The reader will be surprised to find 
that Mr. Justice Stephen does not attribute even the force of a dictum to the 
judgment in that case. He says: ‘The case (Williams v. Williams) leaves the 
question now before me undecided.’ ‘The purpose,’ says Mr. Justice Kay, 
‘ confessedly was to have the body burnt, and thereupon arises a very consider- 
able question whether that is or is not a lawful purpose according to the law 
of this country. That is a question I am not going to decide.’ Further on, 
Mr. Justice Stephen says: ‘The learned judge expressed no opinion on the 
question on which it now becomes my duty to direct you.’ Mr. Justice Stephen 
was unfortunately misled by an imperfect report. He evidently had only the 
Law Reports before him, and the judgment of Mr. Justice Kay is there reported 
(L. R. 20 Chan. Div. 666) verbatim, as Mr. Justice Stephen gives it. This was 
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not, however, what Mr. Justice Kay said. The reporter, at the crucial point, 
cuts the learned judge almost as short as the dramatist in Sheridan’s burlesque 
cuts Whiskerandos off in the middle of a word. The judge must be allowed 
to finish his sentence, as he is in our report of the case. That report runs: 
‘That is a question I am not going to decide, but I do not think it advisable 
that a judge should have a question of that kind raised before him without 
expressing his opinion upon it. My opinion is that cremation is not legal 
according to the law of this country.’ There can be no doubt that Mr. Justice 
Kay expressed this opinion. If confirmation be wanted, it is to be found in 
the report given in the Law Times, which is as follows (46 L. T. (N. 8.) 178): ‘It 
is not necessary for me to decide that point, and I am not going to decide it, 
but I think it undesirable that a judge should have a point raised before him 
and not express his opinion on it; and my opinion is that the purpose for which 
this direction was given — cremation —is not legal.’ Mr. Justice Stephen, how- 
ever, was entitled to differ from Mr. Justice Kay, whose opinion, as he himself 
is careful to point out, was not necessary for his decision; and a judge, even 
though away from his books on circuit (although there is internal evidence 
that Mr. Justice Stephen was not very far from his books), is likely, after 
full consideration and consultation with his colleague, to form a better opinion 
on such a subject in reference to an indictment directly before him than a judge 
before whom the point came only incidentally, and who decided it in passing 
and without taking time to consider. The drift of Mr. Justice Stephen’s argu- 
ment may be very shortly stated. In the first place, he says that there is no 
authority for the proposition contended for by the prosecution, which he has 
been able to discover after the fullest examination. He admits that courts 
have sometimes declared acts to be misdemeanors which have never previously 
been decided to be so, but suggests that those cases all ‘involved great public 
mischief or moral scandal.’ ‘I do not think,’ he adds, ‘that it can be said that 
every practice which startles and jars upon the religious sentiments of the 
majority of the population is for that reason a misdemeanor at common law.’ 
This view is supported by reference to the Anatomy Act, which appears to him 
to show that burial was not the only mode of disposing of bodies recognized 
by the Legislature. His decision, therefore, is that cremation per se is not 
illegal, and is not the subject of an indictment unless done so as to amount to 
a public nuisance. Upon the other question arising on the indictment, — viz.: 
whether it is indictable to prove an inquest being held, —he decides that it 
must be proved that an inquest was necessary. 

‘Little criticism arises upon the result or the terms of Mr. Justice Stephen’s 
decision. The main argument on which it is based appears conclusive. More 
weight, however, seems to have been given to the Anatomy Act than it seems to 
bear. This act (2 & 3 Wm. IV., ch. 75) allows those lawfully in possession 
of bodies to permit them to be dissected, but afterwards they must be ‘decently 
interred.’ This, Mr. Justice Stephen contends, shows that there was no com- 
mon-law rule that bodies must be interred, as otherwise the enactment would 
be unnecessary. The argument might be used the other way, as showing that 
Parliament reinforced in this instance the burial of bodies obligatory at com- 
mon law. In fact, the act seems to impose the duty on a person on whom it 
would not be imposed at common law, —viz.: on ‘the party removing’ the 
body for the purpose of dissecting. Without this enactment the person in 


482 NOTES. 


whose custody it was for dissection would seem to have the duty of disposing 
of the body. The statute, therefore, does not much help, and even if it assumed 
the law to be contrary to what it really was, the law would not be altered unless 
expressly affected. Mr. Justice Stephen’s position appears, however, to be 
strong enough without reference to the Anatomy Act.”’ 


AMALGAMATION OF THE LEGAL Proression. — This subject is under- 
going much discussion in England and Ireland, and it seems lately to 
have been taken up in Australia, where the two professions are distinct 
as in England, and not amalgamated as in Canada. The Australian 
Law Times of a recent date contains the following : — 

‘““We understand that there is some prospect of the question of amalgamation 
of the professions being again raised during the next session of Parliament, 
and that it is likely to receive considerable encouragement from many solicitors 
and barristers. As regards the bar, they would to a large extent lose the ben- 
efit of a number of public employments, some of them of great dignity and 
value, for which they are exclusively eligible. In obtaining business from the 
public, barristers would, we believe, have no chance against attorneys, who 
have all the clients already secured. Perhaps a few men of high standing and 
well known to the public would maintain their position, but we do not believe 
they could improve it, at least to any great extent. Amalgamation would in 
other ways be injurious to solicitors. Their profession is crowded enough 
already, and would not be improved by an evasion from the bar. They would 
be suddenly called upon to perform work to which they were unaccustomed, 
and the advantage would be lost both to them and to their clients of that divis- 
ion of labor which has been found so beneficial in all other pursuits and em- 
ployments. In whatever way it may be looked at, whether from the point of 
view of the public, the bar, or the solicitors, amalgamation has, in our judgment, 


nothing to recommend it.’’ 

We believe that the English system, of a division of labor between 
those who confer with clients, prepare causes and attend to business 
details, and those who represent the parties in the court, is a good one, 
founded on natural convenience, and that it will be a mistake on the 
part of the two professions in England if they abolish this distinction. 
If the legal profession in the large cities in America were thus divided, 
it would be a great gain to its members, and a greater gain to the ad- 
ministration of justice. There is such a thing as progress backwards, 
if such an expression might be used, which is analogous to that process 
in nature which Liebig designated by the Greek word eremacausis, and 
which he described as a breaking down and changing of the molecular 
organization, without any change in the relative constituents of a given 
substance. Thus, starch, sugar, alcohol, and vinegar are in reality the 
same substance, in different stages of decay. Whenever the English 
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bar breaks up its present molecular organization and runs down, as the 
chemists say, it will not take a step in advance, but will take a step in 
decay, such as starch takes when it becomes sugar, or sugar when it be- 
comes alcohol, or alcohol when it becomes vinegar. It is a down hill, 
go-to-pieces process, like the retreat of an army, — every man for him- 
self and the devil take the hindmost. The lawyer becomes, much 
more than now, a man of all work —a jack-of-all-trades; and conse- 
quently nothing is well done. 


Tue Reports. — The Virginia Law Journal refers to our 
former article upon the act then before the Virginia Legislature for the 
sale, at a reasonable price, of the copies of the Virginia Reports owned 
by the State of Virginia, in the following language : — 


‘“‘These are sensible as well as kind words. As far as the Virginia court is 
concerned, it fully merits this encomium. No Southern court has been called 
upon since the war to deal with questions of more delicacy and difficulty, and 
no court could have met those questions with greater ability and a more faith- 
ful adherence to-established principles. This is strikingly illustrated in the 
line of its decisions involving the various phases of the State debt question, 
commencing with Antoni v. Wright. That this is not more generally known, 
and that the court has failed to leave its proper impress upon the jurisprudence 
of the country, is undoubtedly due, as our contemporary suggests, to the short- 
sighted policy which has heretofore held its reported decisions up at three times 
the cost of other State reports. In the wisdom of the authorities it has seemed 
much more desirable to sell five hundred volumes of the reports at $6 per vol- 
ume than fifteen hundred volumes at $2 per volume. Now, we are very glad to 
tell our contemporary that the bill mentioned above did become a law, and that 
about one-half of the thirteen thousand three hundred volumes have already 
been sold at $2 per volume. But the same narrowness which had formerly 
demanded $6 for them required that they should only be sold to Virginia law- 
yers, and thus the bill lost half of its usefulness. If our contemporary has had 
dealings with law-book sellers he will understand the necessity of limiting 
their sale to lawyers; but it was not only unnecessary, but silly, to limit it to 
Virginia lawyers. As a consequence of this, some three thousand or four 
thousand volumes will remain over, and two years hence the Legislature may 
possibly have advanced enough in common sense to open the doors to the pro- 
fession at large. We are very glad to be able to inform our contemporary that 
a law of the kind suggested by us was passed by the recent Legislature, requir- 
ing these reports to be hereafter published and bound in a style corresponding 
with that of the U.S. Supreme Court Reports; and that they will be sold 
henceforth at about $2.75 per volume, and not limited to Virginia lawyers. 
This is much better than the $6 business, but it is yet too much. The books 
ought to be sold at a price sufficient to cover costs, and no more. The State 
has no right to enter the publishing business for the profit of it, as it virtually 
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does by demanding a bonus of fifty cents per volume upon these books. [y 
addition to this feat of financiering, the authorities (the Library Committee of 
the Legislature) have been guilty of a catch-penny job in reference to 75 and 
76 Virginia Reports, to which we desire to call the attention of the bar in 
Virginia. These two volumes were not included in the bill for the sale of the 
accumulated reports, and as they are not within the provisions of the bill regu- 
lating the sale of those yet to appear, they will be sandwiched between the 
cheaper books; and this committee, thinking thus to force them upon the pro- 
fession, has refused to reduce the price, and they are still held at $6 per vol- 
ume. This is a very wise decision—penny wise. It has probably never 
occurred to the committee that when this is known many lawyers will do with- 
out those two volumes rather than submit to the palpable injustice.” 


We heartily agree with what is above said. We are sorry to learn 
that the Legislature of Virginia, instead of reforming an evil ‘‘ indif- 
ferently,’’ did not *‘ reform it altogether.’” We may mention one fact 
that will, in a slight degree, justify the high price at which the Virginia 
Reports have formerly been held. They have been bound in the most 
durable leather which has been discovered for the binding of books. 
The white calf skin, in which Grattan’s Reports are bound, is a leather 
which is tanned with enough of the oil in it to retain its flexible char- 
acter for many years. ‘There are on the shelves of the St. Louis Law 
Library volumes of the early Virginia and Pennsylvania Reports, 
thus bound, which have stood there, in constant use for more than forty 
years, without the binding becoming at all impaired; whereas, the or- 
dinary sheepskin bindings on the same shelves break at the hinges, so 
that the books have to be rebacked within a period ranging from four to 
six years. We hope that the State of Virginia, in bringing down the 
price of her judicial reports to a reasonable figure, has not gone back to 
the traditional American sheepskin binding, as West Virginia has done. 


JupiciaL Brevity. —A great deal of nonsense is found in the law 
journals upon this subject. We do not wish to apply this term offen- 
sively to the following editorial, which we find in a learned and readable 
contemporary, the Montreal Legal News : — 


‘Chief Justice Waite, of the Supreme Court of the United States, sets a laud- 
able example in the matter of short judgments. The American Law Record (of 
Cincinnati, Ohio) quotes two examples. In one case (infringement of a patent) 
the opinion of the Chief Justice occupied just six lines of type, and in the 
other case just five lines, which we will print as an illustration: — 

““*This judgment is affirmed. One partner can not recover his share of a 
debt due to the partnership in an action at law, prosecuted in his own name 
alone, against the debtor. That is the only question presented by the bill of 
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exceptions in this case. The refusal of the court below to grant a new trial is 
not reviewable here. Affirmed.’ 

There are judges not a hundred miles from this Province who would have 
filled ten to fifteen pages of printed matter in either of these cases. We have 
already expressed the opinion that the longest judgments are generally the 
most useless. Every day we see illustrations. The Privy Council disposes of 
the most complicated cases in a few pages; division and county court judges 
struggle with the most simple case in a manner which suggests the remark that 
they are suffering from diarrhoea — of words! ”’ 


In the instance cited in the above paragraph the opinion of Mr. Chief 
Justice Waite is long enough for all practical purposes. But we believe 
it could be pointed out that some of the most imperfect opinions 
of the Supreme Court of the United States have been the short opin- 
ions of Mr. Chief Justice Waite. We believe also that we do not 
hazard much when we say that among the best, if not the very best, 
opinions now delivered in that court are those of Mr. Justice Matthews, 
who thoroughly considers every important case, and writes the longest 
opinions. The opinions of the great founders of our Federal jurispru- 
dence, of Marshall and Story, were long opinions; so were those of 
Taney and his associates in important cases. In one of his characteristic 
short opinions, about half a page in length, Mr. Chief Justice Waite de- 
livered himself thus: ‘* The facts upon which the jurisdiction of the courts 
of the United States rests must in some form appear in the record of all 
suits prosecuted before them. To this there are noexceptions. * * * 
There are no presumptions in favor of the jurisdiction of the courts of 
the United States.’’! In this brief and ill-written opinion,— ill-written 
because it was brief, — Mr. Chief Justice Waite put the court in the 
attitude of overruling a number of decisions without citing one of them, 
two of them having been decisions of the same court at an earlier pe- 
riod of its history.” 

If Mr. Chief Justice Waite had made his opinion just a little longer ; 
if he had taken time to say that in a direct proceeding by appeal 
or writ of error, in the Supreme Court of the United States, to review 
a judgment or decree of a circuit or district court of the United 
States, the facts (amount in controversy, citizenship, or the like), which 
are necessary to give the court jurisdiction, must affirmatively appear in 
its record, he would have stated the law correctly; but when he said 
that there are no presumptions in favor of the jurisdiction of the courts 


1 Ex parte Smith, 94 U. S. 455. man v. Cowvell, 1 N. Y.505; Thompson 

2 McCormick v. Sullivant, 10 Wheat. v. Lyle, 3 Watts & 8. 166; Reed v. 
192; Kempe v. Kennedy, 5 Cranch, 185; Vaughn, 10 Mo. 447; Hays v. Ford, 55 
Skillern v. May, 6 Cranch, 267; Ruck- Ind. 52. 
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of the United States, he said precisely the contrary to what Chief Jus- 
tice Marshall had said in the case of Kempe v. Kennedy,! and to what 
the court held in McCormick v. Sullivant.2 If a judge can state the 
facts of the case in his own way, and then state the rule of decision in 
his own way, he can always be brief in his opinions. The truth of this 
whole matter is, that judicial opinions have to subserve two offices. 
The first and most important is to convince the immediate parties 
to the record that their controversy has been thoroughly and impar- 
tially examined by the court. In difficult and contested cases this 
can not be done in brief opinions. The second and less important office 
is, to be published as a permanent memorial of the understanding which 
the courts have of the state of the law. Opinions, in order to subserve 
this office properly, ought unquestionably to be brief; and if judges had 
the time and it were otherwise admissible, it would be well if opinions 
could be filed in extenso for the purpose.of satisfying the parties, and 
afterwards rewritten and condensed for the purpose of publication. 
But, as this can not be done, the only thing which judges can do is to 
strike a reasonable mean between long and short opinions, or to let the 


length of their opinions be governed by the exigencies of each particu- 
lar case. 


A New Orrice ror Jurors. — The administration of the criminal 
law is, in many of the United States, so notoriously inefficient that for 
years past press and pulpit have been harping upon the idea that a com- 
plete divorce exists between law and justice. The law is regarded as a 
mass of technical subterfuges, devised by the advocates of the criminal 
classes to enable criminals to escape the dues of justice. There isa 
good dealof truth inthis. Some of the rules of law which exist upon our 
statute books to-day are a reproach to the civilization, such as it is, in 
which we live. The judge-made criminal law is a great deal worse than 
statute law. The statute criminal law exhibits some efforts at reform; 
but the judge-made criminal law is almost unadulterated medizvalism. 
The word * technical ’’ has come to be an odious term when used to char- 
acterize the judge-made law. The word * technical ’’ itself does not im- 
ply anything wrong. It means that which pertains to art. Every good 
lawyer is a technical lawyer, because he understands his art. The fault is 
not with adherence torules of law ; that must always be done ; butitis with 
the rules of law which, until changed, must be adhered to. The judges 
are sworn to administer the law as they find it laid down in the books. 


1 Supra. 2 Supra. 
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They have no jurisdiction to change it. If itis erroneous or ill advised, 
it is the office of the people through their legislative assemblies to change 
it. Once ina while, however, a popular judge is found, who reads the 
newspapers and listens to the preachers, until, when he gets upon the 
bench, he forgets the obligations of his oath, and imagines himself in 
some way the exponent of that portion of the sovereignty of the people 
which is above the law. The lawyers have lately been discussing Judge 
Hawes, of the Criminal Court of Chicago, who, if the newspaper reports 
do him justice, has developed a strong tendency in the popular direction 
in this regard. He is reported to have delivered himself from the bench 
in this wise; —— 

“ Many of these [instructions] were simply ingenious variations of precisely 
the same idea, and were calculated to mislead juries, and induce them to find a 
verdict on the barest possibility of adoubt existing in their minds as to the guilt 
of the person ontrial. Such instructions did not express the true spirit of the 
the law. What the law asked the jury to do was simply to consider the evi- 
dence brought before them in a common-sense way and not take for granted 
either the guilt or the innocence of the accused, but to arrive at one of the other 
conclusions by an impartial weighing of the opposing evidence brought before 
them. Jurors were not advocates either of the State or the accused, but of 
justice. They were not to be guided by the technicalities of the law; not to mis- 
take justice as a piece of intricate machinery, devised for the escape of crim- 
inals, but to follow their owii good judgment and be guided by those instincts 
of right which guided them in the every-day affairs of life. Their province was 
to discover guilt, not to furnish it a loop-hole for escape. They were not 
meant as the almoners of mercy, but as the administrators of justice. The 
judge denied the virtue of the declaration that it was better that ninety-nine 
men should escape than that one innocent man should be punished, as it was 
generally interpreted by lawyers for the accused in their cunningly devised and 


misleading instructions to juries.”’ 

It must be said, in justice to the judge who is reported to have de- 
livered this language, that newspaper reports of judicial proceedings are 
hardly ever trustworthy, and that, to pass judgment upon him under the 
supposition that the above statement contains a verbatim report of what 
he said, might do him the greatest injustice. It is scarcely credible that 
any judge should have used such an expression as that the office of 
jurors is to discover guilt. Jurors are not detectives or prosecuting 
officers. Their office is to discover the truth. Neither is it credible 
that a judge should have used such an expression as that jurors were 
not to be guided by the technicalities of the law. Jurors are just as 
much bound by their oath of office to be guided by the law as 
the judge is; and the law includes the technicalities of the law. 
The idea that twelve ignoramuses in the jury-box are above the law, is a 
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most monstrous doctrine. Jurors are bound by their oath to take the 
law from the court; and if the constitution of Illinois says that juries 
in criminal prosecutions shall be judges of the law as well as of the 
facts, it simply means that juries have the power to return a verdict of 
not guilty, and that the State has no right of new trialor appeal. That 
is as far as this constitutional declaration has been held by American 
courts to go. If jurors are judges of the law as well as of the fact, 
what sense is there in requiring the judge to expound the law to them? 
In Missouri we have a rule, applicable in all criminal cases, that, unless 
the judge expounds the law to the jury, even without being requested 
to do so, it is error for which the judgment, if it bea judgment of con- 
viction, will be reversed. If the jurors are judges of the law, they 
should be conclusively presumed to know the law, and it should be 
held no error for the judge to submit the case to them without giving 
them the benefit of his opinion upon the Jaw, which they are at liberty 
to disregard. There is a good deal of nonsense upon this subject; 
and every change which is rung on the subject of jury trial shows that 
it is the greatest farce of modern times. It is an infinite evil in civil 
cases. In criminal cases it is a positive curse to society. It has had, 
and perhaps still has, its political value. As an accurate means of ar- 


riving at legal truth, it is almost destitute of value. Trial by jury is 
simply a trial by popular prejudice. 


More Hair on THe Env or THE Nose. — Referring to our query in a 
former number,! two learned correspondents have sent in answers which 
came too late for publication in our former number. It will be per- 
ceived that they testify in the same manner to the utility of a table of 
cases in a law book as do the correspondents whose answers we published 
in our last issue.2 The former of these letters is from a justice of the 
Supreme Court of Nebraska. It reads as follows : — 


** Although not accounting myself one ‘of our learned readers,’ I will give 
you my ‘views as to the value of a table of cases in a law treatise,’ suggested 
by your question on page 129, No. 1 of Vol. XVIII of the best law periodical in 
the United States. Their use is occasioned by reason of the fact which leads to 
the remark on page 147, to wit: ‘Itissayinga great dealfora book * * * to 
say that it has a goodindex.’ When investigating a subject I often find insome 
report or text-book the case of —— v. ——, cited, as bearing on the topic. Wishing 
to learn what other text-writers have said on the point, and being unable be- 


1 Ante, p. 129. 2 Ante, pp. 814-817. 
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cause of the poor, or unusual method of arrangement in its index, I can not find 
where the matter is treated in the book, by turning to the table of cases, if there be 
one, if 1 find the case of ——v. ——, aforesaid cited, it points me where the author 
has discussed the lawdesired. It has, and until there be better or more full and 
complete indices, will help me verymuch. By the way, what a help it would be if 
reporters, to say nothing of text-writers, digesters, and indexers, would agree . 
ona uniform system of preparing their work, as far as classification and head- 
ings are concerned. Now, you must look in some books under ‘ Occupying 
Claimants,’ in others ‘ Betterments,’ in still others ‘ Improvements,’ and under 
these heads only to find the same matters. A uniformity, however poor, would 
save a deal of annoyance to those using reports of various States as well as 
text-books, time, patience, profanity,” etc., etc. 


The latter is from Prof. Emlin McClain, at present at the head of the 
Law Department of the University of lowa. Here is what he says: — 


“T beg to enter a protest against the view expressed in your note in Janu- 
ary-February number touching ‘Hair on the End of a Man’s Nose,’ or the 
utility of tables of cases. I have found them —I mean the latter — extremely 
useful. A practical test which I have just made demonstrates, as it seems to 
me, the very great assistance to be derived from such tables in hunting up au- 
thorities on particular points. The question which was uppermost in my mind 
just at the time I tried to think of a test question was as to the liability of a 
common carrier for goods destroyed by inevitable accident, but which would not 
have been at the place of destruction if they had not been unduly and negligently 
delayed. The first text-book consulted —Schouler on Bailments — showed 
that Morrison v. Davis, 20 Pa. St. 171, and Denny v. New York Central R. Co. 
13 Gray, 481, were the leading cases on one side. Now, I looked into all the 
books to which I had access, so far as I thought they could possibly touch this 
question, in about this order: Hutchinson on Carriers, Story on Bail- 
ments, Thompson and Wharton on Negligence, Parsons, Story and Whar- 
ton on Contracts, Field and Southerland on Damages, Kent’s Commentaries 
(last edition), and in every one of them except the last (which I looked 
at in sheer desperation to see where the list would end) I found one or the 
other, and usually both of the above cases, and by turning to the references 
found something touching the point in question, usually with citation of other 
authorities relating to some phase of it. Now, I venture to say, Mr. Editor, that 
neither you nor I could have found that point in those various books by the use 
of indices, in half a day’s work, while the investigation I made did not take 
twenty minutes. The secret of the whole matter is just this: the title of the 
case is a definite clue, having no dependence on the varying notions or whims of 
the different authors, while the heading and sub-head under which the subject 
may be referred to in an index is a matter wholly indefinite and uncertain. 
‘Act of God ;’ ‘Negligence;’ ‘Damages, Proximate and Remote,’ are general 
headings which would need to be consulted, but to determine the proper sub-head 
would be wholly a matter of guess and experiment. 

‘“ By all means, leave us our tables of cases, at least until book-makers agree 
upon some reasonably uniform system of indexing, which, I venture to predict, 
will not happen until so near the millenium that it will be of no advantage to us 
or our grandchildren.”’ 
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Hurts our Feeines. — The Chicago Legal Adviser says this about 
us: — 


“The March-April number of the AMERICAN Law REvIeEw is a fine specimen 
of the work of a law periodical. Each page of this dignified journal is full of 
interest to the profession, to whose instruction and mental edification it minis. 
ters.’’ 


No Immorratitry Excert rx A Book. — This expression is attributed 
to Mr. Choate. Mr. O’Conor, at the time of his death, was engaged 
in writing a book. The Albany Law Journal says of him: — 


‘* His old age has been passed in seclusion among his books at Nantucket; 
but he died owing the profession the debt which alone could make him remem- 
bered ten years hence —a book. Mr. Benjamin, on the other hand, after having 
filled distinguished stations in America, wrote a book while a briefless barrister. 
in England, which helped him to a fortune at the bar and left behind hima 
name.”’ 


Boone on Reat Property. —The Journal of Jurisprudence (Ed- 
inburgh), in a review of this work,! pays it the following handsome 
compliment : — 


‘‘ But what is said is what most needs saying, and it is said in the most direct, 
most intelligible, and least technical style. If there be a limit to the routes 
traversed, the traveler is carefully guided so far as the author conducts him, 
and the end is neither a precipice nor a quagmire, but that straight sandy track 
which in the States takes the place of the Queen’s highway. Can anything more 
favorable be-said concerning a pocket companion? ”’ 


Tue JOURNAL OF JURISPRUDENCE AND Scottish Law Macazine.? — 
This magazine is published monthly. The price of each number is 1s. 
6d. Every number contains thoughtful and learned articles, written by 
men of culture. Wedo not recollect having seen a number which did 
not contain something of interest to the legal profession on this side of 
the Atlantic. The May number contains articles on ‘‘ The Sphere and 
Functions of an Academical Faculty of Law,’’ ‘‘ The Heritible Macer- 
ship,’’ ‘‘ Right of School Boards to Recover School Fees,’’ ‘‘ Decisions 
under the Employer’s Liability Act,’’ ‘* Guardianship and Custody of In- 


2 A Manual of the Law of Real Prop- 
erty, by Charles T. Boone, San Francisco : 
Summer, Whitney & Co. 1883. 


2? Edinburgh : T. & T. Clark, George St. 
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fant’s Bill,’ ‘‘ Report on the Berne International Copyright Conference, 
1883 ;’’ besides book reviews, decisions of the Sheriff’s Court, and other 
miscellaneous matter. The wonder is that the foreign law periodicals 
are not more frequently taken by professional gentlemen of means and 
leisure in America. Some of the English law periodicals would perhaps 
not repay the amount of the subscription. They are narrow and insu- 
lar, and their editors seem to think that London isthe whole world. But 
the publication before us, and the Law Magazine and Review,! are no- 
table exceptions to this statement. 


Aw INDEPENDENT Jupici1ary. — The Chicago hotels have exhibited their 
characteristic greed, in view of the holding of the National Conventions 
of the two great political parties in that city during the present summer. 
They have reserved all rooms during those periods; and even their per- 
manent guests will be obliged to pack their gripsacks and walk. Mr. 
Justice Harlan, of the Supreme Court of the United States, arrived in 
that city to hold the Circuit Court, and found that he could not secure 
lodgings in a hotel without a reservation on the part of the landlord of 
the right to turn him out at those periods. He therefore had a room 
fitted up for his occupancy in the Federal court building, where he will 
set under his own vine and fig-tree, so to speak, and illustrate the char- 
acteristics of an independent judiciary. 


Tue Current. — This able weekly, published in Chicago at $4 a year, 
by Edgar L. Wakeman, resembles, in some of its characteristics, the 
Nation, except, we may be pardoned for saying it, it gives perhaps a 
greater variety of matter, by a greater number of original contributors. 
One novel feature of it is that the autograph of every contributor 
appears at the end of his contribution. Among the very best of the 
good things which will be found going through the Current, in serial 
form, is a paper called ‘‘ Arkansas Days,’’ by J. A. Dacus. It holds 
the mirror up to nature, and describes the characteristics of the people 
of Boomer, an imaginary town in the Ozark Mountains, in a manner 
which leaves nothing to be desired — scarcely to beimagined. We think 
this paper fully equal to the ‘‘ South Silhouettes,’’ by James B. Cable — 
a paper which has been going through the Current for some time. Joa- 


1 London :‘Stevens & Haynes. 
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quin Miller has a continued story in it, called ‘* The Wonderful City.” 
In fact, we see from time to time, on the pages of the Current, the sig- 
natures of nearly every man and woman known to American literature, 
as well as several distinguished foreigners. We should be a constant 
reader of the Current, if it were not printed in type which is so small 
that it hurts our eyes to read it. 


JupiciaL Satartes —The Virginia Law Journal, referring to 
the resignation of Judge McCrary, of the Eighth Federal Circuit, puts in 
a plea on behalf of an increase of judicial salaries in that State. From 
its remarks upon the subject, we learn that the circuit judges of that 
State get but $1,600 a year, and the judges of the Supreme Court of 
Appeals but $3,000 a year. It is quite time that the Legislature of 
Virginia should turn its attention to this subject. 


Jupces AND Rart~way Passes. — Our esteemed contemporary, the 
Montreal Legal News, has the following : — 


“The American Law Review is disposed to take exception to our passing 
ceference to the application of Lord Coleridge’s entertainers for railway passes 
in Canada, and appears to find a justification in the fact that the passes were 
solicited by Mr. Vanderbilt’s son-in-law. ‘He was asking for something 
which is regarded as a thing of decent custom in the United States.’ We are 
ready to make due allowance for that, though many might be inclined to say 
that asking for something without a guid pro quo is rather a thing of ‘ indecent’ 
custom, — ‘a custom more honored in the breach than in the observance’— 
more especially by persons of elevated rank or distinguished position. It is 
the asking or solicitation that we object to. We are perfectly willing to admit 
that it would have been a graceful compliment on the part of Canadian railway 
managers to have tendered to his lordship and his hosts the free use of their 
lines, just as they are now tendering the free use of their roads to the entire 
British Association which is to visit us this summer. But this is by the way. 
On the main point our contemporary goes quite as far as we do. ‘Itis difficult . 
to see how any judge, with a proper sense of what becomes his office, and with 
a proper feeling of self-respect, can sit in judgment between a railway company 
and a private person with an annual pass of the railway company in his pocket.’ 
A pass is, in fact, often a much greater interest in dollars and cents than the 
interest which a judge has in a suit against a corporation in which he happens 
to own a few shares; and yet in the latter case he is absolutely disqualified.” 


We are willing to make one exception to the above language which 
is quoted from our former issue. We think a circuit judge in Virginia, 
living on $1,600 a year, is entitled to all the railroad passes he can get. 
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Tue Semi-CenTeNNIAL OF Toronto. — The city of Toronto, Ontario, 
is about to celebrate the semi-centennial of its corporate existence. 
The celebration begins on Monday, the 30th of June, and ends on Sat- 
urday, the 5th of July. The following very extensive programme is 
announced: Monday, June 30th, ‘* Municipal and Historical Day ;’’ 
Tuesday, July 1st, ‘‘ Military Day;’’ Wednesday, July 2d, ‘‘ Trades 
and Industrial Day;’’ Thursday, July 3d, ‘‘ U. E. Loyalists’ Day ;’’ 
Friday, July 4th, ‘‘ Benevolent Societies’ Day ;’’ Saturday, July 5th, 
‘Educational Day.’’ The great day of all will be Thursday, July 3d. 
We have not space to describe all the attractions promised. The city 
is to be given up to a féte lasting the whole week, in which her citizens 
and guests will be treated to everything in the way of instruction and 
diversion that culture, patriotism, and enterprise can suggest and create. 
Acordial invitation is extended by the committee of arrangements to the 
press. Americans who avail themselves of this invitation will find that 
the city of Toronto will not be outdone in hospitality by any city on the 
continent. 


LiaBitiry of Lanp-Owner To Trespassinc — The law on 
this subject is pretty well settled; but there is nothing which the owner 
of land is more reluctant to do than to pay damages to his neighbor whose- 
child has been injured while trespassing on his land. The books show 
a class of decisions which hold that where the land-owner leaves some-. 
thing upon his land about which the children are tempted to play, and 
which, in the condition in which it is left, is likely to result in mischief 
to them, if such mischief happen, he must pay damages. This question 
has lately been before the Kentucky Court of Appeals, and that court, 
in a clear and satisfactory opinion by Lewis, J., held in substance that 
where the owners of a lumber yard, which was enclosed, and which the 
public were allowed to frequent, had left a quantity of timber piled in 
such a way that it was likely to fall, and some of it did fall, killing a 
child who happened to be there at play, damages might be recovered of 
such owner, under the Kentucky statute giving an action for damages. 
resulting in death. This case resembles Fink v. Missouri Furnace Co.! 
where the decisions on the subject will be found collected. Upon its. 
facts, as stated in the petition, it appears more nearly to resemble the 
case of Birge v. Gardiner,? where the thing which led to the mischief 
was a gate, left unfastened and leaning against a fence, so that a child 
by climbing upon it toppled it over. 


1 10 Mo. App. 61. 2 19 Conn. 507. 
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Precautions Acainst Destroyinc Evipences oF Poison By Crema- 
tion. — Since the decision of Mr. Justice Stephen upon the subject of 
cremation, elsewhere referred to, the Cremation Society (England) 
have issued notice of the following conditions on which alone the em- 
ployment of their crematorium will be permitted : — 


“JT, An application in writing must be made by the friends or executors of 
the deceased — unless it has been made by the deceased person himself during 
life — stating that it was the wish of the deceased to be cremated after death. 

“TI, A certificate must be sent in by one qualified medical man at least, who 
attended the deceased until the time of death, unhesitatingly stating that the 
cause of death was natural, and what that cause was. 

“TIL. If no medical man attended during the illness, an autopsy must be 
made by a medical officer appointed by the society, or no cremation can take 
place. 

‘‘These conditions being complied with, the Council of the Society reserve 
the right in all cases of refusing permission for the performance of the crema- 


tion; and, in the event of permitting it, will offer every facility for its accum- 
plishment in the best manner.”’ 


Rartroap Passes TO MEMBERS OF THE LEGISLATURE. — E. S. Whitte- 
more, Esq., of Sandwich, Massachusetts, has an article in the Albany 
Law Journal, inveighing against the practice of members of the Legis- 


lature of taking annual passes from railroad companies. Among other 
things, he says: — ' 


‘‘In Massachusetts in vain have been the repeated attempts to interpose a 
legislative interdict against such passes. When it is introduced it is either laid 
on the table, indefinitely postponed, or referred to the next General Court, but 
the members want their present passes until they get home. As an illustration 
of a fact we will refer to a caucus in a town in Massachusetts. Some years 
ago a gentleman arose, and with a sanctimonious face moved that our represent- 
ative in the Legisiature be instructed not to accept a pass from a railroad, and 
accompanying his motion with a fair argument against the propriety of receiv- 
ing it. But how did this man turn out in his future experience in this matter? 
Why, two years afterward, he was accidentally elected to the General Court, and 
he received a pass, and used it through two sessions, and when asked why he 
did so, his reply was, ‘It is the custom.’ ”’ 


The practice of the Massachusetts legislator to whom this writer 
refers, reminds us ‘of a charge which has been brought against the 
present Greenback Governor of Michigan, who was elected upon an 
anti-railroad-pass ticket. Having ensconced himself in his office, he 
applied to some of the railroad companies for passes, and accompanied 
his application with the statement that, while he was opposed to passes 
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being issued to members of the Legislature, because the ‘‘ peaple ’’ (!) 
didn’t want it, yet he saw no reason why the Governor should not be 
made an exception to the rule. Nobody would be as glad to get rid of 
the nuisance of annual passes to public men, as the railway companies. 


FurnisHinG Fatse Statements To A CommerciaL AGEency. —In the 
case of Schulz v. Harris, the Supreme Court of New York, in general 
term at New York City, has decided that, for a merchant to furnish to 
a commercial agency, statements of his affairs for the use of such 
agency, which are false and fraudulent, may subject him to arrest un- 
der the statutes of that State, providing for the arrest of fraudulent 
debtors at the suit of any one who, by the means of such false and 
fraudulent statements, is induced to give him credit. It is a whole- 
some decision, and perhaps the only reason which could be suggested 
against it is that it runs further in the direction of allowing con- 
sequential damages than some of the decisions do. But if a man 
fires a gun into a crowd without an intention of hitting any particular 
person, and hits some one and kills him, he is guilty of a felonious 
homicide of some degree. So, if a man turns loose a lie, with the in- 
tention that it shall deceive no man in particular, but that it shall catch 
and deceive some one or many, he ought to be responsible to any one 
who is caught and deceived thereby. 


Tue Iowa Temperance AMENDMENT. —The 60th Volume of Iowa 
Reports has come to hand, containing the full text of the decision of 
the Supreme Court in the celebrated case of Koehler v. Hill, in which 
the recent amendment to the constitution of that State, adopted by the 
people at a general election held for that purpose, was declared invalid 
on the ground that the amendments had not been proposed by the Leg- 
islature in the manner prescribed by the constitution itself. In closing 
the opinion of the majority of the court, Mr. Chief Justice Day used 
the following language : — 

‘That large and respectable class of moral reformers, which so justly de- 
mands the observance and the enforcement of law can not afford to take its 
reformatory step by a violation of the constitution. How can it consistently 
demand of others obedience to a constitution, which it violates itself? ’’ 

Because Mr. Chief Justice Day became the organ of the court in an- 
nouncing this opinion, which embodied the undoubted law, the domi- 
nant political party in Iowa, a member of which he was, turned him out 
of office and put another man in his stead. Shame on them. 


| 
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Wnuatis a Stock Divipenp. — This question has frequently arisen in 
the courts and has led to much perplexity. It arises between the owner | 
of the life estate and the remainder man. It also arises between the 
corporation and the shareholders in respect of corporate taxation. The 
court of Common Pleas of Dauphin County, Pennsylvania, in a learned 
opinion by Simpson, J., has lately laid down the rule that a distribution 
of stock which severs earnings or profits from the mass of the property 
of the corporation and divides them among the stockholders, in propor- 
tion to their interest in the capital, is a stock dividend ;-while a mere 
arithmetical increase of the shares without a transfer to the shareholders 
of anything out of the treasury or property of the corporation, is not 
such a dividend.! 


Homesteap Laws Liperatty Constrvep. — A decision is still occa- 
sionally met with, we believe, in Louisiana and Minnesota, to the effect 
that homestead laws, being in derogation of the common law, are to be 
strictly construed. The propriety of the rule that statutes are to be 
strictly construed because they are in derogation of the common law is 
exceedingly doubtful. Under the British constitution, where the Par- 
liament is supreme, it may have been necessary in former times for the 
judicial bench to check legislative extravagance by a rule of construc- 
tion of this kind; but it seems to have no place under our American 
systems, where our Legislatures are checked and hedged about by the re- 
straints of written constitutions, and where the judicial courts have power 
to annul or to refuse to enforce any statute which, in their judgment, 
conflicts with the paramount law. But if the question is to be placed 
on grounds merely technical, it will not appear that homestead laws — 
that is, laws exempting Jand from execution, are ,in derogation of the 
common law. Land was not subject to execution at common law. 
We are reminded of this by a recent decision of the Supreme Court of 
Colorado,? in which it is laid down that homestead laws are not in 
derogation of common law; since, at common law, the creditor had 
no right to sell the debtor’s lands. Hence, the rule that statutes 
are to be strictly construed when in derogation of the common law 
does not apply to them. On the contrary, the legislature, having 
enacted such a law with a benevolent object in view, it is to be liberally 
construed. 


1 Appeal of the Western Union Tel. 2 Barnett v. Knight, 4 Colo. L. Re- 
Co. 41 Leg. Int. 194, porter, 638. 
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Tue DoLiar oF THE Dappies. — The following story is still going the 
rounds of the papers : — 

«Lord Coleridge is delighting his English friends with stories of his Ameri- 
ican visit, and among them was this: He was at Mount Vernon with Mr. 
Evarts, and talking about Washington, said: ‘I have heard that he was a very 
strong man physically, and that, standing on the lawn here, he could throw a 
dollar right across the river to the other bank.’ Mr. Evarts paused a moment 
to measure the breadth of the river with his eye. It seemed rather a ‘tall’ 
story, but it was not for him to belittle the Father of the Country in the eyes of 
aforeigner. ‘Don’t you believe it?’ asked Lord Goleridge. ‘Yes,’ Mr. Evarts 
replied, ‘I think it’s very likelyto be true. You know a dollar would go far- 
ther in those days than it does now.’ ”’ 


The joke of it is that the Potomac is about two miles wide at Mount 
Vernon. Lord Coleridge’s inquiry reminds us of a story, which his 
Lordship is said to have related and chuckled over, on his return to the 
East after visiting the Western cities of America. At St. Louis, an 
excursion was given on the river by a party of gentlemen, — merchants, 
lawyers, and others, — and Mr. E. O. Stanard, one of the wealthy and 
public-spirited merchants of St. Louis, was pointing out to his Lord- 
ship our grain elevators and describing their capacity, etc. ‘‘And how 
many of them do you suppose we have? ?’’ inquired Mr. Stanard. ‘I 
don’t know,’’ replied the shrewd old lawyer with a twinkle of his eye, 
“‘T suppose perhaps you have ten thousand.’’ 


An Entaneiinc ALLiance.— In the Case of Euston v. Euston, lately 
heard in the Probate, Divorce and Admiralty Division of the English 
High Court of Justice, the plaintiff, the Earl of Euston, eldest son 
of the Duke of Grafton, endeavored to extricate himself from an 
entangling alliance. He petitioned for a declaration of nullity of mar- 
riage, on the ground that, when he married the respondent, she had a 
husband living. The respondent was acourtezan known as Kate Cooke. 
who shrewdly entrapped the petitioner into a marriage with her in 1871, 
he being a young man of more rank than brains. He settled upon her 
£10,000. Of course, the union turned out to be an unhappy one, and 
the spouses separated in 1875. The Earl having discovered grounds 
for believing that she had a husband living at the time of his marriage 
with her, instituted inquiries and discovered that such indeed was the 
fact ; that she had been married to one George Mandy Smith, in 1863, 
and that Smith was still living. It was supposed that he had gone down 
in a shipwreck, but it turned out that the person who had been drowned 
was another Smith, namely George MaslinSmith. These facts having 
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been proved, the case of the noble Earl seemed complete, and suit was 
instituted with entire confidence of success. But ‘‘ the best laid 
schemes 0’ mice and men gang aft aglee ;’’ and he and his lawyers were 
astounded when they were confronted by the defendant with proof that 
Smith on his part had a wife living at the time when he was married to 
Kate Cooke. It followed, of course, that Smith’s marriage was invalid, 
and therefore that Kate Cooke was lawfully married to the nobleman. 
who now stands in the direct line of succession to the Dukedom of 
Grafton. The petition was therefore dismissed. It is not stated 
whether or not the complainant’s solicitors instituted a search with 
the view of discovering whether the first Mrs. Smith had not a prior hus- 
band living at the time when she married Smith. 


**Rinaine Ovur.’’ —In the recent case of Irwin v. William,’ the 
Supreme Court of the United States has had before it the validity of 
the contracts of the Produce Exchange, whereby commodities are 
bought and sold for future delivery. There is nothing new in the 
principles of law announced. They are the same as those which have 
been announced in most of the American courts where the subject has 
come up for adjudication. Nevertheless, the great importance which 
attaches to the decisions of the Supreme Court of the United States, 
and the interest which centers in the question of the validity of these 
contracts, justifies a special reference to this decision. It may be per- 
haps said that no branch of the law is more generally settled in this 
country than that which relates to the validity of these contracts, and 
that no rules of law are more difficult of application than the rules 
upon which the courts have agreed, if we perhaps except the rules 
declared by the Statute of Frauds. According to the head-notes of 
Mr. Davis, the reporter, the court ruled the following propositions: — 

“A contract of partnership for the buying of grain, both wheat and corn, 
and its manufacture into flour and meal, and the sale of such grain as might 
accumulate in excess of that required for manufacturing, and the use, with the 
knowledge of all the partners in the partnership business, of cards and letter- 
heads describing the firm as millers and dealers in grain, do not necessarily 
imply, as matters of law, authority to deal in the partnership name in futures 
by means of contracts of sale or purchase for purposes of speculating upon 
the course of the market, and to bind the partnership thereby. Dealing in 
futures by means of contracts of sale or purchase for purposes of speculating 
upon the course of the market is not, as matter of law, an essential character- 
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istic of every business in which the name of dealing in grain may properly be 
assigned. If, under guise of a contract to deliver goods at a future day, the 
real intent be to speculate in the rise or fall of prices, and the goods are not to 
be delivered, but one party is to pay to the other the difference between the 
contract price and the market price of the goods at the date fixed for executing 
the contract, the whole transaction is nothing more than a wager, and is null 
and void. When a broker is privy to such a wagering contract, and brings the 
parties together for the very purpose of entering into the illegal agreement, he 
is particeps criminis, and can not recover for services rendered or losses incurred 
by himself in forwarding the transaction.” 


Overwork is the bane of the time. Professional men and business 
men alike wreck themselves by excessive, unremitting toil. Hence, so 
many shattered nerves, early and sudden deaths, and disabled brains. 
So well recognized is this, that we assume our readers, whether busy or 
not, weary or not, are already planning for a vacation. They owe this 
to themselves, their dependents, and their clients. It is a mistake,- 
almost always, to say one can not afford a vacation. The opposite is 
more nearly true. If one craves the gayeties of Saratoga or of the sea- 
side watering-places, and can afford it, very well; though, to our notion, 
nature, and not society, is to be preferred by him whose brain needs 
rest and whose nerves need quiet. In any event every one should for 
weeks, and, if possible, months, of this summer quit the city and town 
for the pure air of the country. Go somewhere away from business 
and care and away from study. Do this, whether well or ill. It will 
help the strong to remain strong, the feeble to regain what they have 
lost. 

Apropos to vacations, we wish our readers were possessed of clear 
ideas regarding the attractions of summer tours now offered by the 
newly opened West, from the mountains of New Mexico to the borders 
of Canada. The scenery and climate have no superior even in the 
Swiss mountains and valleys, though the latter are more effectively 
equipped for exhibition and for the extraction of lucre from visitors. 
We speak from late personal observation as to both. The summer 
tourist who wishes to see bold, lofty mountains, magnificent landscapes, 
who desires to fill his frame with new strength and his soul with pleasure, 
often intensified into one, can no where, except in this great West, so 
easily, so quickly achieve his purpose, or at less cost. Of course, the 
winter and spring discloses the best scenery of the Southern Pacific 
and of Lower California, but the Union Pacific and the Denver and 
Rio Grande, both leading to the Central Pacific, give the traveler his 
recompense en route, and lead him to a thousand places where he can 
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find rest and sport alike the whole summer long. Everywhere there is f 
novelty. In the parks and valleys, on the mountains and beside the 
rivers, one can surely find the climate and surroundings he most prefers, 
In a couple of months one can, if he will, visit San Francisco, go to 
Monterey, and as far south as the Yosemite, then go north to Oregon, 
visiting Portland, Tacoma, Seattle, Puget Sound, and even Victoria, by 
the excellent steamers of the Oregon Railway and Navigation Company; 
and then returning, can by the Northern Pacific visit the Yellowstone 
National Park, which is the marvel of the continent. Of course, one 
need not do so much. There is new ground to visit for a half dozen 
successive summers. We have seen different parts of these regions in 
three different years and seasons, and each visit increases our interest 
and desire to make the trip again. 

If any of our younger readers are interested in this topic, we may 
add that they may be tempted to reside where they only thought to visit. 
The field is certainly attractive, and now is the time. 


West Coast Reporter. — This publication has taken a step in ad- 
vance. It has published a valuable contributed article by Joseph J. 
Dunne, of San Francisco, on the question, ‘‘ Does an Agreement to 


Pay Reasonable Attorney’s Fees Destroy the Negotiability of a Prom- 
issory Note in which it Appears? ’’ The question is an interesting one, 
and the courts seem to be divided upon it. The general rule that an 
instrument, in order to be negotiable, must be for a sum certain, would 
imply a negative answer to this question; but there would seem to be 
no reason why a clause in a promissory note that, in the event of the 
holder being obliged to collect it by suit, ten per cent should be added 
for an attorney’s fee, should destroy its negotiability, since the note 
would still be for a sum which could be made certain. In other 
respects the West Coast Reporter continues to do credit to its editors 
and publishers. One good feature is that the head-notes of the cases 
reported have catch-words, or side-heads in small caps to catch the 
eye and facilitate reference. We wish the Northwestern Reporter and 
Pacific Reporter would adopt the same plan. It is so easy for a 
reporter to insert in his head-notes these little aids to professional 
search, and the assistance to the searcher which they afford is so great 
that any reporting which omits them can not be called creditable. 
We say this for the benefit of the Northwestern Reporter, the Pacific 
Reporter, and other reports which we could name. Mr. Desty, the 
learned editor of the Federal Reporter, is so good a book-maker that 
he does not omit this important feature in his head-notes. 
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Ex Parte Ross. — This extraordinary decision, to which we alluded 
in our last issue,! has been overruled by the Supreme Court of the 
United States in Robb v. Connolly.” 


We rinp in the brief of a Missouri lawyer, addressed to the State 
Supreme Court, the following gem of eloquence. It speaks for itself : — 


“‘The most cursory examination, I think, will show that from its exordium 
to its peroration this petition for injunction bristles with stupidity and foams 
in impotent rage. 

“It is apparently a compound bill, composed of profane history, silly romance, 
and presumptuous prayer. In recital it is tawdry, and in dialectics miserable, 
although in hope it is undoubtedly incandescent. 

“IT express my own opinion when I say that as a bill in equity, it is remark- 
able only for its refreshing innocence of legal skill and the very select limit of 
professional ability that presided at its birth.” 


Tue Assactt on JupGe Rew.—The Kentucky Law Reporter, for 
May, contains the following judicious editorial upon this subject. It 
was published but a few days before Judge Reid, finding the matter ig- 
nored by the grand jury, and finding himself, in the honorable course 
which he had taken, abandoned by the barbarous and debauched public 
opinion of his State, sought relief from his feeling of chagrin by com- 
mitting suicide : — 


‘It is very appropriate upon the recent occasion of the unveiling of the Elliott 
monument that the distinguished gentleman chosen to deliver the address on 
that day should condemn at length and in no qualified terms the personal as- 
sault so recently made by a disappointed lawyer upon an eminent judge of this 
State. It was peculiarly appropriate that the act should be condemned and 
the public duty on this subject defined in that presence where the Governor, 
Legislature, judges and the chief officers of the Commonwealth were assembled, 
and it is to be hoped that what was then said will urge the Legislature to pass 
the bill which has been offered them. Will they postpone it until its necessity has 
been demonstrated by another such incident? It is strange that the grand jury of 
the locality where the outrage occurred have ignored the whole matter, that the 
courts and the bar throughout the State have failed to notice it. As to whether 
the assailant, Cornelison, can be disbarred is, indeed, a question. But let the 
question be raised, let the attempt be made. There is one case which would 
sustain the right to disbar. Ex parte Wall, 407 U. S. 265, where an attorney 
who took part in a riot was disbarred for so doing because his act was in con- 
tempt and violation of the peace, law, and order of the community. But there 


1 Ante, p. 828. 2 4 Sup. Ct. Reporter, 544. 
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seems the oddest disposition in this community to leave the settlement of such 
affairs to the prowess of the individuals concerned. Any appeal to the law for 
reparation is considered as a confession of weakness. It is true that the in- 
dignity to which Judge Reid has been subjected can not be overestimated, but 
for this very reason, the magnitude of the offense demands reparation from the 
law, yet one will hear it said the outrage is too great a matter to be left to the 
law. The sufferer mustright himself. Thelaw isnot strong enough. His own 
greater powers are called for. Could there be greater presumption or a senti- 
ment more characteristic of a barbarous people where law is weak and individ- 
uals strong? The law should be stronger than any ten, than any one hundred 
men. But it is said this strength of the law ismeretheory, We know, in fact, 
that the law is weak and the chances of escape for the culprit are many, and 
punishment, even if administered, is inadequate. That is, indeed true, but the 
only mode of strengthening the law is that all should look to it and rely on it— 
great and obscure — strong and weak alike. When it shall become the last and 
only refuge of all then it will develop the strength it ought to possess. And 
as it becomes our only protection, so it will become an adequate and sufficient 
one. This is the normal, healthy tendency of all civilized communities where 
the law is professedly supreme. If public sentiment demands anything else of 
a man than that he should look to the law to redress his wrongs it is lawless 
and wrong. It rises above the law and it is time some one should come for- 
ward to oppose itand restore it to that subjection to the law which is its proper 
place. To whom can we look for such resistance so rightfully as to a judge? 
There is no lack of physical courage in this community, but there is a most 
shocking want of moral courage on this particular question. All men condemn 
a resort to brute force, yet none dare restrain himself from resorting to it. 
All basely yield to a wrong-headed public sentiment instead of rising above and 
bravely trying to guide it. Judge Reid has placed himself on this high plane, 
and we hope to see him receive that support at the hands of the community 
which the idea he represents and his own past ability and worth merit. Life 
is full of opportunities for the exhibition of courage where it will be both a 
noble and useful quality displayed in the performance of duty in calmly facing 
the inevitable. Let it be reserved for such an occasion.”’ 


Axsout ApouisHinc Oatus. —F. H. Rand, Esq., of Troy, Vt., sends 
us the following on this subject : — 


‘‘T read with some little interest your criticism in March-April number of 
the REVIEW, upon the practice of administering oaths in legal proceedings. I 
do not entirely agree with the views there expressed. It may be that many 
‘honorable and conscientious’ men have been excluded from the witness-stand, 
but no one who has had experience can truthfully say but in a large majority of 
cases the effect of an oath is to make witnesses more careful in their statements 
and to keep them nearer the line of truth in their recitals. True, there are 
men who care nothing for the sanctity of an oath, but the men who will go on 
to the stand and under an oath solemnly administered, will deliberately falsify, 
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are extremely small compared to those who feel the binding effect of an oath. 
Although some may be prevented from testifying because of their inability, 
from religious belief, to recognize the binding force of oaths, and most States 
have made provisions for such cases, the effect is very generally what is in- 
tended. Honest and truthful men are willing to be sworn, and their recital is 
not affected thereby. The majority of men feel the solemnity of an oath and 
are more careful to make their statements truthfully. Dishonest men are re- 
strained many times from making false statements by the fear of detection and 
punishment, that they would not feel if not sworn before they commenced to 
tell the truth. 

“The practice may be not without its defects, but if oaths are abolished we 
have no assurance whatever that a witness is telling the truth, and until some 
better method is devised to arrive at truth, the oaths must be retained.” 


Benjamin P. Moore, Esq., of Baltimore, takes the opposite view of 
the question, as will be seen by the following letter: — 


“Among the ‘Notes’ in your March-April number is an extract from the 
Albany Law Journal, of February 23d, referring to Sir John Mellor’s declara- 
tion respecting the worthlessness of oaths, and you criticise the criticism of 
the Journal very justly in saying that the difficulty which surrounds the ques- 
tion lies deeper than it. 

“The Journal’s criticism is, indeed, as it appears to me, exceedingly faulty. It 
does in fact tacitly concede that oaths ‘induce perjury’ with dishonest men. 
Of what use, then, can they be simply ‘as a profession that the witness is 
telling the truth and recognizes the solemnity of the situation?’ The only 
advantage they can be of in that way is to the dishonest suitor in giving per- 
haps additional weight to false testimony. 

“¢Truthful men’ will not require any ceremony more effectual to remind 
them of their duty to be ‘careful, moderate, and candid,’ than a solemn affirma- 
tion in a court of justice. 

“ But there is an objection to the requirement ofan oath, as usually adminis- 
tered, even stronger than that which you have named. It is that in the use 
of the words, ‘so help me, God,’ it braves the eternal vengeance of the 
Almighty, and renounces His pardon if the truth be not strictly adhered to. 
This is not generally understood, and the words are vaguely supposed to mean 
acalling upon God to help the swearer speak the truth, or something of that 
nature. But that such is not the true meaning of the phrase any one may 
satisfy himself who inquires into its origin, or who will rest upon the authority 
of the writers upon evidence. All that the common law requires in an oath is 
an acknowledgment of the presence of the Almighty, or at least a calling upon 
Him to witness the truth of the testimony. Yet the phrase adopted by an irre- 
ligious people in the decline of a power which was greatest when Pagan gods 
were appealed to in almost identical words, has been translated and adhered to 
for centuries by general usage by a race of people professing to be the most 
enlightened in Christendom. 

‘‘In many of our States, including Missouri, the words are omitted from their 


statutory oaths. In the interest of just morals, it is time they were universally 
prohibited.” 
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THe Question OF THE OwNeRSHIP OF LETTERS IN THE COURSE OF TRans- 
porTATION.! — Science and governments have occupied themselves for sey- 
eral years with the question of the ownership of letters in the course of 
transportation. Inthe meeting of May 20, 1878, of the Postal Congress of 
Paris,? the wish was expressed that information on this subject be requested 
by the International Bureau from all the offices of the Postal Union. The 
Bureau began at once to inquire into the legislation or jurisprudence of 
the different countries ef the Union, in order to know who is the owner 
of a letter (ordinarily registered or insured) in the course of transpor- 
tation, that is to say, from the moment it is posted to the moment of its 
delivery to the person to whom it is addressed, and what admin- 
istrators of the Postal Union, are authorized or may consent to 
stop a letter and return it to the sender while it is in circulation 
within their territory in case the administration of the country from 
which it was sent makes the demand by telegram. The results of this 
inquiry have been published by the International Bureau, a detailed 
account of which is given in L’ Union Postale. The ownership of let- 
ters in course of transportation is attributed: 1. To the sender, in the 
following countries and colonies: Germany, Argentine Republic, Aus- 
tria, Hungary, Belgium, Brazil, Bulgaria, Chili, Denmark, Greenland, 
Danish Antilles, Hayti, Honduras, British India, Luxembourg, Mexico, 
Montenegro, Norway, Paraguay, Netherlands and their Colonies, Peru, 
Portugal and its Colonies, Roumania, Russia, Liberia, Sweden, Switzer- 
land and Uruguay. 2. Tothe person addressed: Canada, Egypt, Spain 
and its colonies, United States of North America, United States of Venez- 
uela, France and its colonies, Algeria, Greece, Japan, Salvador, and Tur- 
key. 3. In Persia and Italy, to the sender, in case of registered letters, 
and to the person addressed, in case of unregistered or ordinary letters. 
4. In Great Britain and the British Colonies, to the Queen, to the Post- 
master, or to the person addressed. The administrators of the coun- 
tries in the first category are all authorized and may consent to stop 
letters circulating through their respective territories, in order to return 
them to the sender, either without expense or under certain conditions. 
In the other countries the principle of returning is notadmitted. Some 
administrations consent, in derogation of the rule, to return to the 
sender the letters circulating through their territory, under the express 
reservation that the administration of the country from which it was 


1M. de Kirchenheim in Revue de ? Revue, Vol. XII, p. 465. 
Droit International et de Legislation 5 Vol. VIL, No. 9, p. 189, ete. 
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sent, and which has made the demand, shall assume, in case of a well 
grounded reclamation, the responsibility of all the consequences of the 
return. In England, a letter can not be retained or stopped except on 
an express order emanating from the Secretary of State. I limit my- 
self to a simple statement of results. The details will be found in the 
eaposé above mentioned. The third Postal Congress (1883) may possi- 
bly give us an opportunity of treating this subject again. We hope 
that the administrations of the different countries of the Postal Union 
will adopt a uniform principle on this question, as has been done in the 


more important question of the financial organization and administra- 
tion.! 


MEASURING THE STANDING OF A Nist Prius Court BY THE NUMBER OF 


Reversats. We find the following in the Virginia Law Journal for 
May: — 


“A correspondent very kindly sent us the following interesting data in answer 
to some recent remarks of ours upon the circuit bench: ‘In an editorial in the 
Journal for April you say: ‘‘ The best if not the only test of the Circuit bench is 
tobe found in the decisions of the court having appellate jurisdiction over 
it. * * * We believe that reversals are the rule, when plainly they ought to 
be the exception.”?> Upon examining the Grattans, 7-15, which embraces decis- 
ions from 1850 to 1860, I find 510 cases reported; 303 of these (59 per cent) were 
reversals. I also examined the last seven volumes of Virginia Reports (Gratt. 
29-33, 75 and 76 Va.) in which are reported 517 cases; of this number 234 
(45 per cent) were reversals. From this test it will be seen that there 
are now fewer reversals, and consequently we have better circuit judges than 
in ante bellum days. Not having the later United States Supreme Court Re- 
ports, I ascertained that in the Howard’s, 9-20, there are 508 cases reported; 221 
of these (48 per cent) were reversals. So that our circuit judges compare fav- 
orably with the United States circuit and district judges, and the Supreme 
Court judges of the States. Weare very glad to publish these figures. While 
they fully sustain our position in the matter, they make a somewhat better 
showing for the circuit bench than we had expected. Weare aware, as doubt- 
less our correspondent is, of the difficulty of drawing a safe conclusion from 
such premises. But taking the decisions of the appellate court as right in 
fact as well as in law —thatis, rightas well as sinal —it certainly seems strange 
that the lower courts should err in one-half of the cases they decide. And these 


1 It appears to us that the only cor- ship to the person addressed in conse- 
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are only those cases in which appeals can be and are taken. There is a very 
much larger class of which we know nothing, except by analogy.’ 


Our contemporary is quite right in the conclusion that it is not safe to 
measure the standing of a court by the number of times its judgments are 
affirmed, as compared with the number of times they are reversed on ap- 
peal or error. The adoption of such astandard necessarily assumes that 
the appellate court is an infallible standard by which to judge the stand- 
ing of the courts of nisi prius. Nothing could be more erroneous. The 
number of reversals are just as likely to depend upon a want of ability in 
those courts as in the courts of nisi prius. In those States where judges 
are elected by the popular vote, and where the voters have only the choice 
between two or three candidates, each one of whom is furnished to them 
by a political convention, and where the political convention makes the 
nomination on a mere trade, or on the. idea of distributing the offices 
equally to different sections of the State, there is not necessarily, a strong 
presumption in favor of the correctness of the court of appeal. There is 
toa considerable extent such a presumption, because the court of appeal 
proceeds in the doing of its work by processes which necessarily allow 
of a greater measure of deliberation. If a State is afflicted with a poor 
judiciary, as some of the States are; if the judges at nisi privs make 
many blunders, and if, in addition to this, the judges of appeal are 
men of weak intellects, opinionated and vain,—men who suppose 
that their office is simply that of critics placed above the inferior 
judicatories,—there will be a large percentage of reversals. The 
number of reversals is a scandal to American jurisprudence. ‘If 
we had on the appellate benches a greater number of broad and 
liberal-minded men, there would be fewer reversals. There are men 
upon our appellate benches who could not be lifted out of the narrow rut 
of Chitty’s Pleading and Fearne on Remainders and Meeson & 
Welby’s Reports, by the most powerful hoisting tackle. But even un- 
der a judicial system where the judges of original, as well as those of 
appellate jurisdiction, are judges of known ability and reputation, the 
number of reversals has been as great as those indicated by the above 
figures. Sir George Jessel died recently in the office of Master of the 
Rolls. He was an orthodox Jew, whom liberal England had raised to 
that important office. “He died with the unquestioned reputation of being 
the greatest equity lawyer in England. His mental resources were very 
great; his power to digest affidavits and master the facts of complicated 
cases astonished his contemporaries. But yet alearned friend of ours 
took pains to look through the English Chancery reports for a number of 
years, for the purpose of seeing what had been the fate of his decisions 
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on appeal, and it was found that the reversals had exceeded the affirm- 
ances. While this was so, it was said of him that he never himself 
could understand this, for he never sat with a bench of judges on appeal 
where there was a division of opinion at the outset without carrying the 
court with him in the end; such were the resources of his mind, and his 
almost intuitive perceptions of principles of law and of their proper ap- 
plications. 


AssaULTING JupGes out or Court. —A few weeks ago the Hon. 
Richard Reid, one of the judges of the Superior Court of Kentucky, was 
assaulted by a lawyer named John S. Corneilson, and, as the newspapers 
report it, was ‘‘ cowhided.’’ The trouble grew out of a case in court in 
which Corneilson claimed to have been unfairly treated by the judge. 
Public opinion was divided as to the course which the judge ought to 
pursue in respect of this cowardly and brutal assault. The better 
class of the people could not doubt that it was the duty of the judge, 
having reference to his position as a minister of justice and conser- 
vator of the peace, to commit his grievance to the keeping of the law. 
Another, and probably a more numerous class, were evidently of the 
opinion that it was the duty of the judge to kill his assailant; which 
means, we suppose, to kill him according to the Kentucky plan, by 
loading a shot-gun, lying in wait for him and ‘‘ shooting him on 
sight.’” The newspaper stories reported that Judge Reid’s wife shared 
in this latter sentiment, and lost respect for her husband because he 
did not take this course. Of course, newspaper stories about such a 
matter are not to be much credited. However, the thing preyed upon the 
judge’s mind until he committed suicide. We suppose he committed sui- 
cide out of deference to public opinion in Kentucky, which had branded 
him as a coward and turned its back upon him. It has been but a few 
years since a judge of the Court of Appeals of that State was killed by a 
prominent lawyer, who happened to be a suitor in the court, and against 
whose cause the court had decided, the judge writing the opinion. The 
lawyer was tried, and we believe was once convicted, and his case went 
to the Court of Appeals, where it was reversed on one of those techni- 
calities which disgrace the criminal jurisprudence of America, and which 
disgrace the jurisprudence of no State more than that of Kentucky. 
On a second trial, he was acquitted on the ground of insanity. That he 
subsequently escaped election to Congress is to be regarded as almost 
miraculous. Such a }romotion is unquestionably in store for Mr. 
Corneilson; Kentucky can do no less for him. 
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The debauched and beastly public sentiment which debates about the 
propriety of a judge taking the law into his own hands, and which upholds 
and sympathizes with such cowardly assaults upon a minister of justice, 
is not confined to Kentucky; although we believe we should do other 
States of the Union great injustice if we were to intimate an opinion 
that the same sentiment prevails in any other part of our country, 
to as great an extent as in that unhappy State. It has certainly 
cropped out in Colorado, and we are sorry to say, it has found a de- 
fender in a respectable law journal published in that State. The Colo- 
rado affair was quite similar to the Kentucky affair, except that the 
lawyer, instead of ‘‘ cowhiding’’ the judge, confined his assault to op- 
probrious epithets. The judge never doubted or debated, it seems, as 
to the course which he should pursue, but preferred charges against the 
lawyer in the Supreme Court of the State, occupying himself the posi- 
tion of prosecutor. Upon these charges, the lawyer was tried and dis- 
barred. The case seems to have been very patiently and carefully 
considered by the court. The relator was represented by eminent 
counsel, one of them Luther S. Dixon, formerly chief justice of the 
Supreme Court of Wisconsin. The respondent seems to have been well 
defended. After rendering this decision, a petition was filed for re- 
hearing, and upon this petition another opinion was written by Helm, J. 
In this opinion the case is stated thus: — 

‘‘ The relator, in this case, is judge of the Second Judicial District of the 
State. His petition, among other things, contains the following averments: 
That, ‘about nine o’clock a. m., of said December lst, your petitioner and his 
daughter, a young girl about sixteen years of age, were riding along Curtis 
Street, in the city of Denver, when they met Mr. Green, to whom your peti- 
tioner spoke and bowed politely, and, at Mr. Green’s request stopped, when 
the following colloquy, in substance, took place. Mr. Green said: — 

‘¢ ‘Did you have that article published in the paper about me?’ 

*“*¢To which your petitioner answered: — 

***No, sir; I did not.’ 

Mr. Green replied : — 

‘¢<Tf you did an explanation has got to be made; I will not stand it. Per- 
haps your clerk caused it to be published at your instigation,’ or words to that 
effect. 

‘** Your petitioner again said: — 

‘*¢T have told you that I had nothing to do with causing that publication, 
and that is all I can say.’ 

*«* Your petitioner then started to drive on, when Mr. Green said: — 

‘«*Wait a minute; I was going up to your house.’ 

‘** Your petitioner again stopped, and Mr. Green continued, addressing your 
petitioner, and intending thereby to embarrass and intimidate your petitioner in 
the discharge of his official duties, saying in substance : — 

**¢]T shall publish the whole affair; how you got angry upon the bench; how 
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you imprisoned those poor men, and took money out of their pockets. You 
ought to have given us an honest judge to try the case; you are a tyrant 
upon the bench, but when you are attacked upon the street you are a. 
coward, and dare not defend yourself. I will make it hot for you, you cow- 
ardly puppy.’ 

‘Mr. Green said much more to the same effect, using and repeating the most 
offensive and insulting epithets to your petitioner, concerning your petitiondr’s 
official conduct. During this abusive tirade, your petitioner made no reply, ex- 
cept remarking once or twice in a cool and indifferent manner : — 

. **Very well, Mr. Green, publish as much as you please, and put it all in the 
newspaper, if you think it will do you any good.’ 

“ And then your petitioner drove on, leaving Mr. Green talking offensively 
and excitedly. * * * 

“In answer to the foregoing, respondent admits that his conduct and lan- 
guage, upon the street, were ‘in substance as reported by said Elliott in said 
petition.’ 

“There is, therefore, no dispute whatever concerning the language used by 
both parties upon the occasion referred to; neither is there controversy about 
any of the attendant circumstances. Admitting all that is charged, except as 
to his intention at the time, respondent declares that he was guilty of no official 
misconduct, and demands at the hands of this court, vindication from the charge 
of malconduct in office.”’ 


This is a very plain, straightforward and simple statement. It should 
seem that there ought to be no division of professional opinion as to the 
propriety of disbarring the lawyer who so far forgets his position as to 
attack a judge out of court in this way, in consequence of his conduct 
in court. The punishment is not necessarily perpetual. Of course 
the court which disbars will have the power to reinstate. But this is not 
what the offender demanded; he confessed the offense, and demanded a 
vindication. That he did this exhibits a moral obtuseness which shows 
his unfitness to be a member of the honorable profession of the law. 
He ought to be kept, and the court no doubt will keep him, upon a good, 
long probation before restoring him to its rolls. 

We are sorry to see that so respectable and well edited a publication 
as the Denver Law Journal has taken issue with the Supreme Court of 
Colorado upon the propriety of its ruling in this case. We have seen 
in its columns, we believe, two long editorials, not professedly defend- 
ing the conduct or position of this disbarred attorney, but assailing the 
views and judgment of the court. There can be no question whatever 
of the power of a court, which has the power to admit attorneys to its 
bar, to disbar them for anything which exhibits their unfitness to 
remain members of the forensic household. In the original opinion 
of the court, a good deal of space was consumed in showing that this 
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power existed. This need not have been done. The law on this point 
is elementary.! 

We do not understand that the learned editor of the Denver Law Jour- 
nal takes a position so extreme as that such a power does not exist, but 
he complains of its exercise. It says: ‘*It sounds too much like the 
crack of the whip over the heads of the members of the profession, and 
a threat of its constant use.’’ ‘‘It is a direct attack upon the liberty 
of the members of the bar, and reduces them to the attitude of school 
boys before a pedagogue, so long as the case is under consideration.” 
Itis difficult to see how the disbarment of an attorney, for conduct 
which is a direct attack upon the independence of a judge, can be re- 
garded as an attack upon the independence of the bar. If a judge is to 
be called in question outside of court, for conduct upon the bench, with- 
out redress, judicial independence is at an end. No more slavish spec- 
tacle could be conceived of than a judge rendering his decisions under 
such a species of moral duress. 

Among the extraordinary statements of the Denver Law i is the 
following: ‘‘An attorney is an officer of the court only ina restricted 
sense. The court has no authority over him, except to see that the at- 
torney does his duty as an attorney, to his clients, and does not do any 
acts which will impair his usefulness as a member of the profession.” 
It is difficult to see how an intelligent member of the legal profession 
could put such a statement in print. If the judge has no authority 
over an attorney, except that which is here stated, he has no authority 
to prevent the grossest misconduct on the part of an attorney in the 
presence of the court itself; and yet the books are full of cases which 
show that a judge has power to prevent this. An attorney has been 
punished for contempt for filinga motion for a new trial in which he 
charged the judge with prejudice ; ® for presenting to the court a petition 
for rehearing, containing scandalous matter reflecting on the opinion 
of the court ;* for using sneering, insulting, and disrespectful language 
in a written communication to a judge respecting his ruling upon a 
matter still pending ;* and power to punish an attorney for contempt 


1 State v. Holding, 1 McCord (S. C.), 2 Harrison v. State, 35 Ark. 458. Con- 
879; Ex parte Briggs, 64 N. C. 202; tra, where the motion was fora change 
Matter of Moore, Jd. 898; R. Wolley, 11 of venue, Ex parte Curtis, 3 Minn, 274. 
Bush (Ky.), 95; Watson v. Citizens’ 5 Re Wolley, 11 Bush (Ky.), 95. 
Bank, 5 S. C. 159; Stevens v. Hill, 10 * Wilmerdings v. Fowler, 14 Abb. Pr. 
Mees. & W.80; Butler v. People, 2 Col. (w. s.) 249. 

T. 295; Winkleman v. People, 50 IIl. 
449; Re Ingersoll, 9 Phila. (Pa.) 216. 
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has been asserted where the offense consisted in a libelous publication 
reflecting upon the judges of the court.! 

The Denver Law Journal also makes this assertion: ‘‘ The court 
is appointed for the purpose of deciding controversies, and has no law- 
ful authority to act on its own motion.’’ This is an extraordinary 
statement to come from an intelligent member of the legal profession. 
If the judge has no power to act upon his own motion, he is reduced 
to the level where Horne Tooke placed him, that of a mere moderator 
over the proceedings of the court, such as the bailiff is, while the advo- 
cates and the jury try the cause. The cases are numerous where judges 
act upon their own motion, and in all cases of contempt in the presence 
of the court, the court acts immediately upon its own view, the judge 
taking judicial notice of what occurs before his eyes. The books are 
full of cases where judgments have been reversed because the judge did 
not make certain necessary and proper orders of his own motion. Ina 
recent case in Illinois, the prisoner pleaded guilty to an indictment for 
murder and the court thereupon sentenced him to be hanged. The 
judgment was reversed, because the court did not, of its own motion set 
aside the plea of guilty and appoint counsel to defend the prisoner. 
In Missouri, it is the constant practice for the judge to refuse the in- 
structions to the jury which are tendered by both parties and to give 
instructions as to the law of the case upon his own motion. The idea 
that a judge is a mere piece of putty, to be worked upon by the op- 
posing counsel is most preposterous. There would be no defense 
against collusive suits, and no end of frauds upon the administration of 
justice, if this were his position. To every civil case there are three 
parties, the plaintiff, the defendant, and the State, which last is inter- 
ested in seeing that justiceisdone. The judge represents the State. A 
familiar illustration of this is found in suits for divorce, where, accord- 
ing to the ecclesiastical law, a thing may be agreed to by both parties 
but it will not prevail against the judge. Following this principle, ‘in 
American courts the judges are in the constant habit of denying divorces 
where they are manifestly sought by both parties. A volume could be 
made up of rulings which have been taken by judges upon their own 
motion and upheld. 

The Denver Law Journal also makes this extreme statement con- 
cerning the relation of bench and bar: ‘‘ They meet in court, not as 


1Ex parte Biggs, 64 N. C. 202. 
Compare Dunham v. State, 6 Iowa, 
245; State v. Anderson, 40 Iowa, 207. 
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superior and subordinate, but as peers. The court does not command as 
a superior, but merely decides. ‘The law then commands both court and 
attorney.’’ This is an extraordinary misconception of the relation of 
bench and bar. The judge represents the sovereign; the counselor 
merely represents the private suitor, the person who is suing for the jus- 
tice of the sovereign. In primitive times, the king administered justice 
in person, as Alfred did, or as Julian did. As society becomes more 
complex, the king delegates this duty to ministers called judges. They 
are his immediate representatives. The advocates are merely persons 
learned in the law and trained in forensic disputation, who appear 
before the king’s representatives for the purpose of saying for their un- 
learned clients what those clients might justly say for themselves if 
they possessed the requisite learning and skill. In our American 
governments, the judge represents the people; he is a portion of the 
government; a public officer of the State. The counselor, on the 
other hand, is merely the paid agent of a private suitor for. the 
justice of the State. These men, it is true, in private meet as 
peers. They are equals in the sense that gentlemen are equals, 
and in the sense that all members of the same learned and honorable 
profession are equals. But when the judge takes his seat upon the 
bench, the counsel, however eminent and learned, cease to be his 
equal. A justice of the peace then becomes the superior of the most 
eminent counselor. The talk about the Jaw, and not the judge decid- 
ing, is outworn nonsense; it is a mere fiction that the law decides. 
What is the law? What vitality has it, except where it proceeds from 
the mouth of the judge? When the judge speaks in rendering judg- 
ment, he is the law. Then, how preposterous to say that, when the court 
issues an injunction or a mandamus, it does not command as a superior, 
but merely decides. The judge commands in the name of the State, 
and the writ which issues in obedience to his command, runs in the name 
ofthe State. He represents the sovereignty of the entire people of the 
State in their aggregate political character. This being his position, an 
assault upon him by a member of the bar, or by any one else in conse- 
quence of his official action is an attack upon the whole people of the 
State. Itis an attack which they are concerned in promptly resisting 
and punishing; and in any community where an enlightened and just 
public sentiment exists, the man who makes such an attack upon the 
people’s minister of justice will find that his hand has been turned 
against every other man’s hand, and that every other man’s hand is 
against his hand. 
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OsiTuaRY OF THE Proression. — Isaac N. Arnold. — This gentleman 
died at his residence in Chicago in April last. He was born in Otsego 
County, New York, November 30, 1813. Like many other men who 
have risen to prominence in the legal profession, his early education 
was limited, — such as could be afforded by the district school and the 
town academy. He was thrown upon his own resources at the age of 
fifteen, and, while prosecuting his studies for the bar, made a frugal 
living by copying papers in the office of the surrogate, teaching a 
country school, and doing general service for his legal instructors. He 
was admitted to the bar in 1835, at the age of twenty-one, and became a 
partner of his instructor, Judge Morehouse. He came to Chicago in 
1836, and there for a time supported himself chiefly by writing real 
estate contracts and abstracts in the office of Augustus Garrett, an 
auctioneer and dealer in real estate. He soon came into recognition as 
a lawyer, and for many years he and his firm chose sides on most of the 
important litigation in Chicago. In 1841, he was appointed to the office 
of master in chancery. Soon after, during the same year, he was 
elected to the Legislature. In 1847, he was a delegate to the National 
Free Soil Convention at Buffalo. In 1856, he was elected to the Legis- 
lature of Llinois on the Free Soil ticket. In 1860, he was elected to 
Congress. In 1864, he introduced into the House of Representatives a 
resolution ‘* That the Constitution should be so amended as to abolish 
slavery in the United States wherever it now exists, and to prohibit its 
existence in every part forever,’’ which, though adopted by a large 
majority, fell short of the necessary two-thirds vote. He was pos- 
sessed of literary tastes, and after his retirement from Congress wrote 
a life of President Lincoln. He afterwards collected and com- 
piled the speeches and state papers of Mr. Lincoln; but these, together 
with some $200,000 worth of personal property, were destroyed by the 
great Chicago fire of 1871. This loss obliged him to return to his 
profession, but he met with the experience of many an old lawyer and 
old actor: he found himself pushed aside by the younger and stronger 
men, and did not meet with the success which had crowned his efforts 
in former years. He took great interest in everything which related to 
the early history of Illinois and Chicago, and was for several years 
President of the Historical Society of that city. We are indebted for 
the materials for this brief sketch to the Chicago Legal News. 


* 
** 


Charles Reade. —It is not generally known that Charles Reade, the 
eminent novelist who recently died, was a lawyer by education. He 
was called to the bar in 1843, but, as other young lawyers have done, 
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he betook himself to literature, in which he achieved a marked success, 
His two novels, ‘‘ Foul Play ’’ and ‘‘ The Wandering Heir,’’ bear in- 
ternal evidence that they must have been written by a lawyer. 


* * 

John J. Desmond. — The name of this gentleman has been brought to 
the attention of the country from the fact that he lost his life while serv- 
ing as captain of a company of militia in protecting the Cincinnati court- 
house against the mob, during the recent riot in that city. He was a 
young member of the bar of much promise, and a careful and painstak- 
ing title examiner. One day before the riot, he had the forethought to 
perceive that a storm was coming, and he sent a dispatch to the Gov- 
ernor, urging the sending of troops to the city. 


* * 

John Godfrey Spragge, late Chief Justice of the Court of Appeal of 
Ontario, died at Toronto on the 20th of April. We learn from the 
Montreal Legal News that he was born in England on the 16th of Sep- 
tember, 1806; that he came to Canada in early youth with his father, 
and applied himself to the study of the legal profession; that he was 
appointed First Master of the Court of Chancery of Upper Canada in 
1841; was made vice-chancellor in 1850; and in 1869, on the death of 
Chancellor Blake, succeeded to the office of Chancellor. In the death 
of Chief Justice Moss, in 1882, he succeeded to the office of Chief Jus- 
tice of the Court of Appeal, which office he retained until his death. 
He is described as having been painstaking and careful in all he did, 


conscientious and sound in judgment, though not what is termed brill- 
iant. 


** 


Henry C. Thatcher, formerly chief justice of Colorado, died on the 
19th of March, 1884, at San Francisco, California. He was born in 
Perry County, Pennsylvania, and was but forty-one years of age at the 
time of his death. He graduated at Franklin and Marshall College at 
Lancaster, Pennsylvania, in 1864. Two years later he graduated in law 
at the Albany Law School. In the fall of 1876 he emigrated to Col- 
orado, located at Pueblo, and commenced the practice of the law. In 
1869 he was appointed United States District Attorney for Colorado, 
which office he held for a little over a year, and then resigned. He 
was elected to the Constitutional Convention in 1876, by a non-partisan 
vote, almost without opposition. When Colorado became a State, he 
was elected to the Supreme Bench, and filled that office for three years. 
After his term expired, he became general solicitor for the Atchison, 
Topeka and Santa Fe Railroad, for Colorado, with his office at Pueblo. 
He held this position, we believe, at the time of his death. 
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Charles O’ Conor,! who died at Nantucket, May 12, 1884, was a native 
of New York. His father was an Irish exile, banished from his native 
land for upholding the cause of liberty during the rebellion which took 
place in Ireland at the close of the last century. This gentleman, 
Thomas O’Conor, arrived at New York in 1801, where he was married. 
Charles did not receive a fine education, because of his father’s lack 
of means to send him to a university. He went to school for one term, 
and the rest of his schooling was received at home under the care of his 
father and mother, each of whom had a good education. During the 
war of 1812, Charles made his first appearance in the world, as an errand 
boy and paper carrier for his father, who edited a paper called The 
War, afterwards The Monitor. He entered a law office at the age of 
seventeen, with a smattering of Latin and French, which he had learned 
from his parents, and with a fair English education. He was very poor 
during his apprenticeship at the law; but in spite of poverty he entered 
upon the practice of his profession at the age of nineteen. Being pos- 
sessed of rugged health, a strong brain, and a retentive memory, he 
was able to go to the very bottom of the legal questions which presented 
themselves. Having these qualifications, and a wonderful talent, de- 
veloped by intense mental application, his success was immediate, and 
he soon had all the business he could attend to. During the early part 
of his practice he took all cases, no matter how small; but in a few 
years he had so much to do, that he was forced to reject some cases of 
considerable importance. Some of the oldest members of the bar, no 
doubt remember the case of the slave Jack that was argued in 1835, 
which involved the right of a master to carry his slaves through the 
free States. Mr. O’Conor then took a position regarding the negro 
which he never surrendered. This was shown in the Lemmon slave case 
which was argued some years later, and in his consistent opposition to 
negro enfranchisement after the war. In 1851 he appeared for the wife 
of the tragedian, Forrest, in the Forrest divorce case, in which he won 
great reputation. In this case he vanquished John Van Buren in spite of 
his fame as an advocate. From 1851 till 1877 there was scarcely a case 
of the first importance tried in the New York Court of Appeals or the 
United States Supreme Court, with which he was not in some way 
connected. His greatest work, no doubt, was his contest with the 
Tweed Ring. After the Citizens’ Committee had inaugurated a fight 
against this arch swindler and his associates, it became necessary to 


1 This and the following sketch was 
' contributed by W. D. Thompson, Esq. — 
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employ the highest legal talent to carry it out. O’Conor was employed 
with three associates, making two Republicans and two Democrats, 
He entered upon this work — not as an old man of seventy who was at 
the head of the New York Bar; but with the enthusiasm of an Alexan- 
der marching into Asia, or a Cesar crossing the Rubicon. Defeated 
by corrupt courts, he went to the legislative chamber and there dictated 
the laws necessary to uphold an honest government and overwhelm cor- 
ruption and punish thieves. He made it the labor of his soul to rid his 
city of political swindlers, to wipe out the disgrace incident to jobbery 
and corruption, and to make it impossible that such criminals as Tweed 
and his associates should be seen again in power in New York City. 
His last notable work was to appear in behalf of Mr. Tilden before the 
Electoral Commission in the Florida Case, where he showed by his ar- 
guments that his great powers were not affected by age. In his politics 
he was a strict Democrat and a defender of Africanslavery. He made 
but few appearances in politics. During Pierce’s administration he 
held the office of district attorney for a few months, and he was a dele- 
gate to the New York Constitutional Convention in 1846, and again in 
1864. His private life was not a very happy one. At mature middle 
age he married one of his clients of the Livingston family. The match 
proved to be unfortunate, as he was a Catholic, and she a Protestant; 
and as neither would change their religion, and their tastes were 
opposite, they separated after a short time. Mr. O’Conor is said 
to have retained an affectionate memory for his former wife, and 
to have wept when the news of her death reached him. They had 
no children. Mr. O’Conor must have been Joel Prentiss Bishop’s! 
ideal of a successful lawyer. He was a model to the bar and an honor 
to his country. He used no dishonorable means to win the favor of a 
jury. He was no orator; but by plain statements of facts well mar- 
shaled he rarely ever lost a doubtful case. As a man, his character 
was unimpeachable. He was honest, stern, upright, and noble. He 
was seldom known to smile. He was like the younger Pitt: ‘* Modern 
degeneracy had not reached him.’’ No political corruption, State 
chicanery, or bribes could induce him to swerve from the path of duty. 
All his sayings and actions bespoke of energy and a powerful intellect. 


* 


** 
The distinguished lawyer and advocate, Judah P. Benjamin, was born 
on the island of Santo Domingo, in 1812, of Jewish parents. In 1816, 


1 See Mr. Bishop’s article Profes- 
sional Success an d Failure, Am. Law 
Rev., January-February, 188. 
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his parents emigrated to Savannah, Ga. In 1825, he entered Yale Col- 
lege, but did not finish the college course. In 1831, he settled in New 
Orleans and began the study of law. During his studies, he supported 
himself by teaching school. In 1833, he was admitted tothe Louisiana 
bar, of which he soon became by far the ablest and most brilliant member. 
He also became prominent in politics, being a Whig. In 1852, he was 
elected to the Senate of the United States, and was immediately recog- 
nized as one of the keenest debaters and the most finished orator of that 
body. While in the Senate he allied himself with the Democratic party, 
by whom he was re-elected in 1854. In the early part of his career in 
the Senate he distinguished himself as a constitutional lawyer. On the 
31st of December, 1860, he announced his adhesion to the South, which 
was made plain by his valedictory speech in the Senate, although his 
State had not yet even taken the preliminary steps toward secession. He 
withdrew from the Senate onthe 4th of February, 1861. After his with- 
drawal from the Senate, he was appointed Attorney-General of the South- 
ern Confederacy. A few months afterward Leroy Walker was displaced 
as Confederate Secretary of War on account of incompetency, and Mr. 
Benjamin was appointed in his place. In this position his career was 
not brilliant. The disaster which befell the Confederate cause at Roan- 
oke Island was attributed to incompetency, and he was censured by a 
Congressional Committee of Inquiry. He resigned the position of Sec- 
retary of War in February, 1862. Having qualities too valuable to be 
lost, he retained the confidence of Mr. Davis, who, in the face of Con- 
gressional censure, appointed him to fill the place of Mr. Hun- 
ter of Secretary of State, which position he held till the fall of the 
Confederacy. After his separation from the Presidential party, Mr. 
Benjamin made his way south-southwest and embarked at Key West 
for Nassau ina small sail-boat. After some suffering, he and two men 
who were in the boat with him, landed on one of the Bahama Islands. 
Mr. Benjamin reached England in September, 1865, and in June, 1866, 
he was admitted to the English bar. In 1868, he published a treatise on 
‘*Sales of Personal Property,’’ which was a great success and brought 
him reputation and practice. At first his earnings at the bar were so 
small that he had to write for newspapers and periodicals to make a liv- 
ing. Buthis talents soon became known, and he reached the highest 
point of success. His income is said to have been, during the last few 
years, as high as $200,000 a year. He said that he had half the cases 
of the realm, before the House of Lords on appeal. He reached the 
rank of Queen’s counsel, since the abolition of serjeant, the highest in 
the practicing profession, and second only to that of judge. His 
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health had not been good for several years, owing to a fall from a horse 
car. He died at Paris, May 8, 1884. 
7 


** 

Baron de Vesque-Puettlingen.1— The science of international law 
has lost in Vesque de Piittlingen one of its best and most zealous 
workers. The long life of this excellerit man, in memory of whom we 
consecrate these lines, was filled with great and scientific activity. The 
family of Vesque was originally from old French nobility who inhabited 
Luxembourg in the seventeenth century, where they acquired the 
estates of Puttelange (Piittlingen,) and of Hoven. At the outbreak of 
the French Revolution the father of Vesque de Piittlingen, of whom we 
write, emigrated to Austria. Here he faithfully served the dynasty and 
attained a high official position. His eldest son, Jean de Vesque-Piitt- 
lingen, was born in 1803. At an early age he was elevated to the 
dignity of Doctor of Laws of the University of Vienna, and not long 
after that he entered, first his judicial, and then his diplomatic career 
as attaché of the Chancellory of the Imperial House, Court and State. 
His rare qualities and ability to work elevated him to the highest rank 
of the hierarchy. Honors were not wanting. In 1840 the Hungarian 
Diet conferred upon him a special diploma of citizenship; in 1866 the 
Emperor made him a Knight of the Order of Saint-Etienne; and thus, 
according to the statutes of the order, he was elevated to the dignity of 
Baron of the Empire. When he retired, after forty-five years of ser- 
vice, he received the title of Chief of Section, and held, until a few 
years before his death, the presidency of the Committee on Diplomatic 
Examinations and that of the Juridical Examinations of the Oriental 
Academy. In 1873 he was called, through the confidence of the Em- 
peror, to take a seat as life member of the House of Lords, and in 1879 
he became a Privy Counsellor. If we stop to think how many and how 
ceaseless were the duties which Vesque de Piittlingen found in the posi- 
tions which he filled, we can but be astonished at the amount of literary 
work which he accomplished. He occupied himself especially with 
international law, but he did not neglect the questions of the civil 
and penal laws of Austria. His first judicial work treated of the 
legal condition of aliens in Austria (Ja Condition légale des Etran- 
gers en Autriche). This work opened the way to other books of 
the author. In 1854 L’Apergu des traités conclus par Il’ Autriche 


1 This sketch, first published in the fered from a double translation, —from 
Revue de Droit International et de Legis- the German into the French, by M. Ernest 
lation Comparee, Tome XVI., No.1, was Nys, and from the French into the 
originally written in the German by Herr English, by Miss Stella A. Kroff. 

L. Neumann. It has unavoidably suf- 
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avec les Etats étrangers depuis Uavenement de Marie-Thértsa 
jusque’a nos jours! appeared. This excellent work was accom- 
panied by a learned historical introduction and gave precise details 
of the sources from which it was drawn. In 1847 Vesque had pub- 
Jished in the Oesterreichische Zeitschrift fiir Rechtsgelehrsamkeit, a 
review of the treaties between Austria and the neighboring German 
States, and an essay on the treaties between the reigning houses of 
Austria and Savoy from the year 1630; and in 1849 a sketch of the 
treaties concluded by Austria with the Ottoman Empire since the reign 
of Ferdinand I. The Manuel du droit international en Autriche appeared 
in 1860. Itis an important work and shows a profound study both of 
foreign and Austrian law. A second edition, revised and considerably 
enlarged, appeared in 1878 under the title of Handbuch des in Oester- 
reich-Ungarn geltenden Internationalen Privatrechts. As the title indi- 
cates, the manual was written from a standpoint specially Austrian ; 
and we may remark that the author can claim the honor of having been 
the first in his country who took up the subject of international civil 
law. Vesque de Piittlingen was careful, however, to make connections 
between his remarks and general principles, and this is shown as well in 
the opening lines of each chapter as in the whole course of his work. 
To render clear and intelligible such a matter was assuredly a difficult 
task. The Régestes paur Servir al’ histoire diplomatique de l’ Autriche, 
appeared in 1854, and in 1868 had the honor ofa new edition. In 1864 
Vesque published an interesting monograph entitled Das Musikalische 
Autorrecht, eine juridsch-musikalische Abhandlung, which was received 
with equal favor by jurists and musicians. He was also a composer of 
great merit, and published under the name of Hoven some valuable works, 
among which I will mention the melodies for eighty-eight Lieder of Heine. 
One of the most distinguished and brilliant critics of our time has given 
on this subject very interesting details in the Neue Freie Presse, of No- 
vember 27, 1883 ; and we, who have enjoyed for many years the intimacy 
of Vesque, shall never forget his masterly execution of his own compo- 
sitions. Vesque possessed in a high degree the most varied talents. 
German by education and culture, he thought and felt like a German, 
but the old Walloon blood, nevertheless, flowed in his veins, and his ani- 
mated and strangely marked physiognomy showed more of a Roman 
than a German individuality. His memory will remain dear to all who 
knew him and who could justly appreciate the high value of the services 
which he rendered in his official career, as a learned writer, and as an 
artist. Ave, pia anima! 


1 A summary of the treaties con- from the reign of Marie Thérésa until 
cluded by Austria with foreigncountries the present time. 
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WARVELLE ON ABSTRACTS OF TITLE. A Practical Treatise on Examinations of 


Title to Real Property. By GkorGE W. WARVELLE. Chicago: Callaghan & 
Co. 1883. 


First attempts at compiling the learning upon a particular subject, in the 
form of a treatise, are generally of but little value, save in establishing a start- 
ing point for those who take up the work subsequently, and in suggesting a 
plan or method to be afterward elaborated. It is a rare occurrence that a first 
compilation is in any degree exhaustive; yet the volume before us is a notable 
exception to the general rule. The work shows evidence of the greatest indus- 
try in the collection of precedents and authority bearing upon the subject, well 
considered applications thereof, with excellent suggestions as to the practical 
use of the information furnished. The fact that this is the first work upon the 
subject ever published in this country (the only other work of the sort being 
the little volume of Curwen on ‘“‘ Searching the Records,’’ which can scarcely 
be denominated a treatise), makes it so remarkable that this work should be 
as comprehensive and elaborate as it is. 

If there is any criticism to which the work is open, it is that there is some- 
what too much space given to discussions of elementary points of law; such as 
title generally, and the classifications and sources thereof, etc., to which the 
first four chapters are devoted. To the lawyer, of course, these matters are 
familiar, and could well be dispensed with in a volume like this; but, as the 
author has explained that his work is intended as well for the use of convey- 
ancers, and persons other than lawyers, engaged in the business of preparing 
abstracts of title, these discussions are entirely proper, and it is to be hoped 
will prove valuable indirectly, even to the legal profession; for it must be the 
experience of every lawyer, that the duty of passing upon titles to real estate 
would be much easier and more satisfactory, if those whose business it is to 
prepare the abstract, knew something of the elementary principles of law. 
Chapters V., VI., and VII. are devoted to the preparation of the abstract, the 
sources whence the subject-matter is to be drawn, and the formal arrangement 
of such matter, containing many valuable suggestions and forms. 

Chapters VIII. to XII. inclusive, discuss exhaustively, the inception of title 
(in the United States), and the method of stating such in the abstract; Chap- 
ters XIII. and XIV. deeds in general, and common errors and defects in the 
registration thereof; Chapters XV., XVI., XVII., XVIII., XIX., conveyances 
by individuals, touching upon those connected with the marital relation, part- 
nerships, etc., and official conveyances, involving the exercise of powers, as- 
signments, insolvency, and kindred subjects, and agreements for conveyances. 
Chapter XX. considers leases; Chapter XXI., miscellaneous evidences of, and 
affecting title, such as irregular instruments, municipal ordinances, letters, etc., 
a branch of the subject with which every lawyer has had more or less disagree- 
able acquaintance, and which the author treats in an interesting and instruc- 
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tive manner. Chapters XXII. to XXXLI., inclusive, go fully into the questions 
arising upon mortgages, wills, liens, lis pendens, judgments, judicial sales, 
chancery proceedings, tax titles, descents and adverse titles; and Chapter 
XXXII., the concluding chapter, is a most excellent discussion of the all-im- 
portant matter of the opinion to be passed by the lawyer upon the abstract as 
furnished. The appendix gives some interesting reading to the American prac- 
titioner in regard to the English method of analyzing the abstract. The cases 
cited are numerous and apt, and the index is clear, carefully prepared and sat- 
isfactory. 

In short, the volume shows that the author has brought to his work the 
learning of the lawyer, the technical skill of the practical examiner, and the ex- 
perience of the book-maker; and he has produced a result which we can not too 
highly commend to the profession, and to all who have to do with titles to 
real property. 


BRADWELL’s Reports. Vol. XIII. Reports of the Decisions of the Appellate 
Courts of the State of Illinois, by James B. BRaDWELL. Containing all the 
remaining opinions of the First District up to and including a portion of those 
filed on the 16th day of November, 1883, and all the remaining opinions of the . 
Second and Third Districts up to January 15,1884, and all the remaining 
opinions of the Fourth District up to the 15th day of February, 1884, except 
seven. 


The value of this series of reports has been nota little enhanced by the recent 
publication of the fifth volume of Hill’s Digest of Illinois Decisions, which pre- 
sents the opinions of the Appellate as well as those of the Supreme Court of the 
State. The reports are thus brought into constant use, and the additional ease 
with which they may be consulted adds much to their practical value. Volume 
XIII. contains the usual number of interesting cases, among which may be men- 
tioned as especially worthy of notice, Clark v. Morgan,! in which it is held 
that where a note provides for an attorney’s fee, if collected by suit, the amount 
of the fee must be collected by a separate suit after judgment. In Washburn 
v. Roesch,? an alleged acknowledgment of a mortgage by a wife was explic- 
itly denied by the husband and wife, the grantors, but was supported by the 
official certificate of the notary in due form, and his positive testimony that he 
explained the contents of the instrument, and that the wife acknowledged the 
deed as certified. The court held that, the notary being a disinterested witness, 
and free from all imputation of fraud or collusion, his official act and testimony 
can not be overcome by the denial of the grantorsalone. In Highland v. High-- 
land, Henry M. Highland became a member of a Grand Lodge, and upon 
the benefit certificate of the lodge being delivered to him in 1878, on the face of 
such certificate he signed the following: ‘‘ Brothers, it is my will that the bene- 
fit named in this certificate be paid to my sister, Jane Highland,’’ which was 
witnessed by two members of the lodge. In September, 1880, he married, and 
in November, 1880, committed suicide. On the day before he died, appellee, his 
wife, found in his pocket a paper on which was written, with other directions, 
“T give to my wife everything.’”’ The question at issue was, whether the 
wife or sister was entitled to the §2,000 benefit, no change having been made in 
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the indorsement. It was held, that the indorsement on the face of the certifi. 
cate was not a will; that it was undoubtedly designed by Highland as an au- 
thoritative declaration to whom the benefit specified in the certificate should be 
paid, and Highland having so directed, the money must be paid as directed, 
unless such direction has been changed in the mode prescribed by the laws and 
constitution of the order. 


Unitrep STaTEs SUPREME Court Reports. Vols. LVIII., LIX., LX., and LXI. 
Cases argued and decided in the Supreme Court of the United States, in the 
December terms, 1854, 1855, 1856, and 1857. Complete Edition. With Head- 
lines, Head-notes, Statements of Cases, Points and Authorities of Counsel, 
Foot-notes and Parallel References. By STEPHEN K. WILLIAMS, Counselor 


at Law. Book XV. The Lawyers’ Co-Operative Publishing Co., Newark, 
Wayne Co., New York. 1884. 


This book contains the report of the opinions of the terms mentioned, being 
all those reported in 17, 18, 19, and 20 Howard, together with quite a number 
of cases of practice never hitherto reported. The work seems to be conscien- 
tiously and well done. 

In the hasty examination rendered necessary by our situation, we note with 
great pleasure new features, which will render this edition valuable. The 
reference table of cases on colored leaves between volumes, which appear for 
the first time in this book, would have been valuable in any of the preceding 
volumes. The date of the argument and decision of each case is given and the 
cases arranged in the order of dates of decision. By a system of references 
under the title and at the foot of each page and also at the top of each page, no 
confusion arises in the citation of the case from whatever edition. We notice 
also that every leaf tells the reader in what volume he is, and every case refers 
him to the report of the opinion in the reporter’s edition. This saves the an- 
noyance often felt by those who have to use books containing more than one 
volume. The manner in which the briefs of counsel are reported is worthy of 
notice. A succinct statement of the point is followed by all the authorities 
cited. We have tested these citations as far as we have had time, and find them 
correct. The paragraphing of citations renders them distinct from the prop- 
osition, so that the eye easily catches them, and this is a good feature in this 
work. 

Mr. Williams in his notes confines himself entirely, so far as we can see, to 
subjects of the more practical kind, treating them in the most practical way 
consistent with giving the practitioner the most matter possible in the space 
allowed. They are full of valuable references, and not taken up with lengthy 
arguments. In fact the policy all through this work seems to be multum in 
parvo, and this volume is a model of compactness, as well as of mechanical work. 
The type is excellent, though small, and about three ordinary pages being put 
in one, and four volumes in one book, the time saved in finding a case, page or 
volume, would appear to be in about the same ratio. 

We had hoped to see somewhat more of improvement in the preparation 
of the syllabi. Their length and minuteness in most of the old reports, partic- 
ularly in Peters and Howard, was a great fault; in fact, this fault is not con- 
fined to any one series of court reports. Indexes are not as a rule specially 
prepared, but are made by cutting and distributing the syllabi. The head-notes 


BOOK REVIEWS. 523 


in this volume perpetuate the same old fault to some extent, but the index is 
better and seems to be better condensed. While the syllabi are confined 
strictly to extracts from opinions of the points decided, further condensation 
would be perhaps an improvement. The Index itself proves that Mr. Williams, 
although adopting the more conservative course in using none of his own 
words by way of paraphrase, is capable of doing it to great advantage, and it 
is to be hoped he will doso in future volumes and give us a more concise state- 
ment of what the case decides.} 

The publishers are doing a good work, and it still remains a mystery howsuch 
work can be afforded at the price, for they are now doing original work to 
the full extent that any reporter does; and we know, of course, that reporters 
or publishers of original reports are not by any means coining money at three 
times their price. Doubtless large sales have something to do with it, perhaps 
everything. We congratulate this enterprising company upon the great share 
they are taking in getting into general use so many sets of these reports, 
and heartily wish them success. 


SHEPARD’s Wisconsin Dicest. A Digest of the Wisconsin Reports from 
Burnett to 57 Wisconsin inclusive, together with Tables of Cases. By CHARLES 
E. SHEPARD and THomas R. SHEPARD, of the Milwaukee Bar. In Two 
Volumes. New York: Banks & Brothers, 144 Nassau Street. 1883. 


This work presents the appearance of having been carefully and skillfully pre- 
pared. The digest proper is comprised in the first volume of nine hundred and 
twenty-six pages of double column brevier. The second volume is devoted tn- 
tirely to four tables of cases. Of these, the first is a general table of the cases 
in the Wisconsin Reports, constructed so as to show in the left-hand column on 
each page the name of the case, where reported, and the title and number of the 
digest under which it is given; and in the right-hand column a reference to other 
Wisconsin cases where it has been cited and followed, criticised, doubted, dis- 
tinguished, limited, explained, or overruled. Following this is a table of cases 
with the titles reversed. Thus, the case of Webster v. Stadden, 8 Wis. 225, appears 
in the table of reversed cases as Stadden ads. Webster, 8 Wis. 225. This is the 
first digest which we recall having seen where pains have been taken to give a 
table of the cases reversed. Such a table of course will be rarely referred to; 
but sometimes it will happen that the searcher will remember only one name in 
a case, and will not be able to remember whether that name is the name of the 
plaintiff or defendant. This reversed table of cases will enable him to find it 
when he might miss it in the direct table. Following this is a table of foreign 
citations, beginning alphabetically with the States of the Union, Alabama, Ar- 
kansas, California, etc., and running through them, includingalso reports of the 
Federal courts, of the courts of Great Britain, etc. This table is a table of all 
the cases, other than Wisconsin cases, which have been cited in the opinions of 
the judges in the Wisconsin Reports. Such a table is unquestionably of value; 
but we doubt whether the compilers have not made a mistake in classifying the 
cases cited according to the States and countries. It seems to us that they should 


1 See page 957, Vol. XVII., Nov.-Dec. No. 
Am. Law Review; or see our review of 
Kansas Reports in Nov.-Dec. No. 


VOL. XVIII 35 
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have given a general alphabetical table, without reference to the State or the 
court from which the case is cited; because it may happen that a State or court 
is forgotten, while the name of the case and the subject of it is remembered, and 
the reader will find it in a general alphabetical table, and fail to tind it or not find 
it without great difficulty, in such a table asthis. Nevertheless, the reader can 
in most cases remember the jurisdiction from which a cited case comes. For 
instance, the case of Davies v. Mann, in the English Court of Exchequer, started 
a new doctrine in the law of contributory negligence. A person who has read 
upon this subject may always remember the case of Davies v. Mann as a sort of 
label‘or ear-mark of this doctrine. Suppose, now, that he is a practitioner in 
Wisconsin, and wants to find quickly how the Wisconsin courts have treated the 
same doctrine. He will turn to the portion of this table which embraces British 
cases; and here it is, on page 1470 of this digest, showing that it has been cited 
but once by the Supreme Court of Wisconsin, namely, in 9 Wisconsin, 218. He 
will also perhaps remember the case of Hadley v. Baxendale, decided in the same 
court, as a leading case upon a proposition in the law of damages. He finds it 
here on page 1481 and sees that it has been seven times cited by the Supreme 
Court of Wisconsin. Following this table is a table of all the statutes of Wis- 
consin, beginning with the earliest session laws and ending with the latest re- 
vision, which have been construed by the Supreme Court of Wisconsin, arranged 
in such an order as to facilitate quick reference, with appropriate references to 
the body of the digest in which such construction will be found. From this it 
will appear that the first volume of this work comprises the digest proper, while 
the second volume comprises four tables of cases and statutes, which tables 
really constitute an index or key to the digest proper. We should not omit to 
state that there is prefixed to the first volume, a table of contents, which is really 
an analysis of all the titles and sub-titles of the work. Indeed, these two vol- 
umes present all the characteristics of a first-class digest, and considerably more 
than is thought necessary in most of the digests which have been published. 
No one can doubt the usefulness of such a work to the legal profession gener- 
ally, and especially to the profession in the State to whose reports it furnishes 
akey. It is well printed on good, firm paper, with clear type. Without doubt, 
it will immediately become the standard Wisconsin digest, and will be found in- 
dispensable to every practitioner in the State. 


INSANITY AS A DEFENSE TO Crime. The Adjudged Cases on Insanity as a 
Defense to Crime, with Notes. By Joun D. Lawson. St. Louis: F. H. 
Thomas & Co. 1883. 


This is a volume of leading cases and notes, constructed on a plan re- 
sembling some other works which have been gotten out by the same pub- 
lishers, notably Thompson on Negligence. The text and the notes are printed 
in the same type and in the same general style as the latter work. The aim of 
the learned author has been to present all the cases, either in the form of full 
reports or copious notes, in which any point touching the subject under con- 
sideration has been adjudged by the courts of justice in Great Britain or Amer- 
ica. His object has been to enable the prosecuting attorney, the advocate, or 
the judge to have the whole subject before him in one volume, upon any crimi- 
nal trial in which questions relating to itmay arise. In order to achieve this, 

he has been obliged to extend his volume, though it is printed ona large page 
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and in smaller type than is used in the ordinary judicial reports, to 953 pages. 
His notes comprise one hundred separate paragraphs. Some of these are 
learned and thorough discussions of particular topics. One of them, which 
strikes our eye at this moment, relates to drunkenness as an excuse for crime, 
or rather to the doctrine that drunkenness is netan excuse for crime. Another 
takes up and deals at length with the subject of the presumption of insanity, 
and the burden of proof in respect of the defense of insanity. Another, the 
most elaborate of all, covering one hundred and twenty-five pages, relates to the 
legal tests of insanity. Mr. Lawson has had the diligence to compile a table 
and concordance of cases similar to that which is one of the distinctive charac- 
teristics of Thompson on Negligence, in which every case printed or cited in the 
work is given, with references to every other case in which such case is referred 
to. Among the cases reportedis found the elaborate charge to the jury of Judge 
Cox upon the trial of Guiteau. In fact, nothing seemsto have been omitted; 
and the usefulness of such a work cannot be doubted. It is very well printed. 


SraTUTES RELATING TO THE INSANE. Abstract of the Statutes of the United 
States, and of the several States and Territories, Relating to the Custody of 
the Insane. By CHaRLEs F. FoLsom, M.D., Fellow of the American Academy of 
Arts and Sciences; Assistant Professor of Mental Diseases, Hartford Medical 
School; Physician to Out-Patients with Diseases of the Nervous System, Boston 
City Hospital. With the Assistance of HoLiis R. BaILey, Esq., Attorney and 
Counsellor at Law. Philadelphia: Henry C. Lea’s Son & Co. 1884. 


The title of this work sufficiently indicates its contents. Itis stated in the 
introduction as follows: ‘‘The insane asylums of the several States are, as a 
tule, under the direction of a board called trustees, directors, commissioners, 


visitors, managers, regents, or administrators. These boards are in some cases 
elected by the Legislature, more commonly appointed by the Governor of the 
State, with or without the advice or consent of the Council, or Senate, or Legis- 
lature. The boards are required to visit the hospitals at stated intervals, and 
to make annual or biennial reports to the Governor or to the Legislature. For 
the most part they appoint the medical officers of the asylums, generally with 
the approval of the Governor. In some States the Governor appoints such offi- 
cers. In Maine one member of the board must be a woman, and in Iowa two 
may be women. 

“In West Virginia the board is appointed by the Board of Public Works. In 
Florida, Nevada, Rhode Island, and Wisconsin, the Board of Commissioners of 
Charitable and Correctional Institutions is the Board of Trustees. Inthe District 
of Columbia the visitors are appointed by the President. In North Carolina, 
Tennessee, and Virginia, there are separate asylums for negroes. County asy- 
lums, where they exist, are not much better than alms-houses or houses of cor- 
rection, for the most part; and the laws requiring them, in the few States where 
there are such, are often disregarded. In Massachusetts there were never 
more than three, and there is now only one. 

“The various asylums have different by-laws regarding payment of dues for 
patients, etc. Women are employed as physicians in some, and in one State, 
Nebraska, there must be one female physician. 

‘“« In those States where the laws do not specify regulations for the commitment 
or admission of private patients, the trustees are allowed to include that mat- 
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ter under their by-laws; and they generally prescribe a medical certificate from 
one physician, or two, which in some States must be signed under oath. 

“« The civil laws of all the States provide the right of habeas corpus, according 
to law, and the possibility of a jury trial to a person demanding his discharge 
from an insane asylum; they dealin various ways with the disqualifications of 
the insane as to holding office, voting, serving as jurors or witnesses, managing 
property, marrying, and guardianship. In a few States incurable insanity is 
ground for divorce.’ 

A number of decisions are found in the books where the writ of habeas cor- 
pus has been sued out on behalf of persons confined in lunatic asylums, some- 
times with success, and sometimes not. These, the learned authors have not 
given. We have not space to go over the interesting points in these decisions, 
but shall merely limit ourselves to citing some of them.! 


SCHOULER ON PERSONAL PROPERTY. Vol. II. Second edition. A Treatise on 


the Law of Personal Property. By JAMES SCHOULER, Author of Treatises on 
the ‘‘Law of the Domestic Relations,’’ ‘“ Bailments, Including Carriers,” 
Second Edition. In two Volumes. Boston: Little, Brown & Co. 


etc. 
1884, 


Mr. Schouler states in his preface to this edition that ‘‘the scope of this 
volume is such that the writer has been enabled to treat at length of the sub- 
jects here presented. Upon the law of title to personal property by original ac- 
quisition, by gift, and by sale, it is confidently believed that these pages afford 
a full, comprehensive, and intelligent treatment, adapted to the wants of stu- 
dents and practitioners. The author has spared no pains to make this work 
useful to the profession.’’? We like this sort of a preface. It sounds much bet- 
ter than the apologies of which the prefaces of books generally consist. Until 
the writer of a work on a general and leading title of the law can say substan- 
tially this concerning his work, he has no right to offer it to the profession. 

We also like Mr. Schouler’s frank expression of views concerning the legal 
tender decision of 1884. In a note following his preface, he uses this lan- 
guage: ‘* While the last pages of Volume II. are passing through the printer’s 
hands, the Supreme Court of the United States has (March, 1884) rendered a 
decision of great interest touching the constitutionality of the Legal Tender 
Acts discussed in this section. This decision,? in substance reaffirms the con- 
stitutionality of the legal tender legislation of 1862, and subsequent years, and 
of the whole financial policy of the United States government concerning the 
substitution of paper money or bills of credit for specie during the rebellion; 
and this, as applied more particularly to a certain reissue of these legal ten- 
der notes authorized by Congress soon after the rebellion had, in fact, ended, 


but while in pursuance of its original policy consequent upon war and extreme 
embarrassment. 


1 Ex parte Greenwood, 1 Jurist (N. 8.), 
522; 8. c., 24 L. J. (M. C.) 137; Com. v. Kirk- 
bride, 3 Brewst. 393, before Brewster, J.; 
Com. v. Western Pa. Hospital, 3 Pittsb. 299; 
Com. v. Kirkbride, 11 Phila. 427, before 
Briggs, J.; Rex v. Wright, 2 Burr. 1099; Rex 


v. Turlington, Zd. 1115; Rex v. Clarke, 3 Id. 
1362; Ex parte Carpenter, Smith & B. 81; 
Balke’s Case, 2 Maule & 8. 428; Shuttle- 
worth’s Case,9 Q. B. (N. 8.) 660; Denny v 
Tyler, 3 Allen, 225. 

2 Juilliard v. Greenman. 
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«But the opinion read by Mr. Justice Gray in this case on behalf of the court 
(Mr. Justice Field dissenting), carries the argument far beyond the scope of 
the facts, and asserts in sweeping terms that there is an unfettered financial 
discretion inherent in the national government, whether in peace or war, to 
choose as between gold, silver, and paper, as the general medium of circulation, 
and for the payment of debts, public or private. This argument (which the 
present writer thinks vicious, and contrary alike to the teachings of American 
history and the former utterances of the Supreme Court itself) has excited 
much public comment, — unfavorable, as it happily appears, for the most part. 
But had the court simply rested its decision upon the peculiar facts, a judicial 
conclusion to sustain the ‘ reissued legal tender notes’ in this instance would 
probably have been generally accepted by the country as a practical reaffirm- 
ance of the constitutionality of the Legal Tender Acts under the continuous 
stress of war, and a forced suspension of specie payments, according to the con- 
clusions reached in 12 Wall. 457. To such a conclusion the nearly unanimous 
assent of the justices in this case may best be attributed. Nor did Congress or 
the national administration, when the ‘reissue’ act in question was passed, 
mean, in fact, to arrogate functions more arbitrary than suited the original 
emergency; for, though war had ended, a complete and immediate return to 
specie payment might still have appeared impracticable. It is to be hoped that, 
in the State courts at least, no broader interpretation will be given to the pres- 
ent decision. 

“The pitiable vacillation of this most dignified tribunal of the land, through- 
out the long and memorable controversy in the courts over these Legal Tender 
Acts, should deepen the general conviction that its functions are unequal to the 
difficult task of interfering on behalf of the citizen against constitutional in- 
fractions to which the Executive and Congress have once become fully, finally, 
and earnestly committed. Even were the nerves of judges stronger, such inter- 
ference would generally come too late to prevent the mischief, or vindicate their 
motives. To root out becomes at length to destroy. Instead, then, of thus 
seeking to undo what a national administration has already done, the citizen 
may well ask whether it would not be better to seek to establish, for the 
United States Government, a practice similar to that already prevailing in vari- 
ous States in corresponding instances; namely, for Congress or the President, 
whenever momentous legislation of doubtful constitutionality is proposed, to 
ask the justices of the Supreme Court for their solemn opinion in advance of 
the final enactment and approval of the measure, or, at all events, before the 
act goes into full effect.”’ 

These are courageous words, andif any one is entitled to use them, it is as 
learned, judicious, and careful a lawyer as Mr. Schouler. It is believed that 
they echo the best sentiment of the legal profession throughout the country, 
concerning the legal tender decision. It is very seldom that a judicial tribunal 
receives popular blame for refusing to declare an act of the Legislature uncon- 
stitutional. During the earlier stages of American jurisprudence, the power on 
the part of the judicial courts to declare an act of the Legislature invalid, as 
being in conflict with the paramount law, or written constitution, was strongly 
denied by a large school of lawyers and public men. If we mistake not, Mr. 
Jefferson was among those who saw great evils in the assertion of sucha power 
by the judicial courts. At the last meeting of the American Bar Association, at 
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Saratoga, a member of the profession, from Texas, had the temerity to at- 
tempt to revive the obsolete doctrine of Jefferson. The contrary has been, for 
eighty years accepted, without much question, as a settled canon of American 
jurisprudence. But while this is so, the people naturally incline towards up- 
holding the acts of their immediate representatives, and, as a general rule, do 
not look with favor upon judicial decisions declaring acts invalid because in 
conflict withthe constitution. The legal tender decision of 1584 unquestionably 
furnishes a striking exception to this statement. The intelligent opinion of the 
country has never gone as faras the opinion of Mr. Justice Gray goes, in the ex- 
tension of the implied powers of Congress. Indeed, it reads like a species of 
Anglomania. It really seems as though the court were drifting into the doc- 
trine, which is a fundamental part of the British constitution, of the absolute 
supremacy of the national Legislature. The decision of the same court in the 
ease of the Canada Southern Railroad v. Gebhard,! to which we alluded in our 
last issue,? shows a strong tendency in the same direction. The idea of the 
omnipotence of the Legislature is entirely out of place when applied to the 
American Congress. The merest tyro in Constitutional law knows that the 
leading principle which lies at the foundation of our Federal Union, is exactly 
the reverse of this. That principle is that the general legislative power resides 
in the Legislatures of the States, and that no legislative power resides in the 
Congress of the United States, except such as has been granted to that body by 
the States and by the people in the constitution of the United States. Those 
powers, indeed, are of two kinds, the powers expressly granted and those 
which are necessarily implied. The latter are the powers which are necessary 
to give effect to the powers which are expressly granted. The power to coin 
money is expressly granted; but, can it be supposed, by any stretch of imagina- 
tion, or by any looseness of interpretation, that the men who put into that in- 
strument an expression to the effect that Congress should have the power to 
coin money, meant that Congress should have the power to coin it out of 
paper? Does Congress coin money when it authorizes the printing of certain 
pieces of green paper, with ‘the legend upon them that the United States will 
pay one dollar, when the United States will or will not do it according to exi- 
gency or pleasure? And does the power to coin money necessarily imply a 
power on the part of Congress in time of peace, to force the American people 
to take these pieces of paper in payment of all pre-existing private debts at the 
value of standard coined dollars? The American people were prepared, and no 
doubt are still disposed, as Mr. Schouler says, to acquiesce in the prior legal tender 
decisions. The power to declare war, to suppress insurrection, and to repel in- 
vasion, necessarily implies the very largest powers in regard to every measure 
which may be necessary for the raising, equipping, and supporting of armies. It 
is not difficult to uphold such a power as the power to emit paper money and 
make it a legal tender, in time of war, when the exercise of such a power is 
necessary for the carrying on of the war. It is in the nature of a forced loan; 
and the government in times of such emergency, not only has the power to 
make a forced loan, but the entire private property of all its citizens may be 
taken to promote the paramount safety and welfare. In the midst of a great 
insurrection, in the face of a great invasion, or in the presence of any other 
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great national calamity, all the powers delegated to the national Legislature by 
the constitution, become crystalized into the one maxim, salus populi est suprema 
lex. But that Congress has the power now, in a time of profound peace, 
when no public emergency requires the exercise of such a power, to emit paper 
money and make such money a legal tender for the payment of private debts, is 
a doctrine that the American people are not prepare” to accept, which they 
have not accepted, and which they will not accept, although the Supreme Court 
of the United States, by a decision having the concurrence of eight of its 
judges, has told them that Congress possesses such a power. 


MURFREE ON SueERIFFs. A Treatise on the Law of Sheriffs and other Minis- 
terial Officers. WiLLIAM L. MURFREE, SR. St. Louis: F. H. Thomas & Co. 
1884. 


Mr. Murfree is a gentleman of mature years and of extensive learning and ex- 
perience in the law. He is descended from an old revolutionary family of 
North Carolina. The town of Murfreesboro, in Tennessee, was named, we be- 
lieve, for his revolutionary ancestor, who settled in that State at an early day, 
on a large grant of land which the government had given him as a pension for 
his services in behalf of the cause of liberty. The battle of Murfreesboro, ora 
portion of it, was fought upon Mr. Murfree’s plantation. At that time he was 
in affluent circumstances, but the war and the changes which the war produced, 
had a disastrous effect upon his private fortune. We trust that it will not be 
deemed out of place to say that, to this circumstance the profession are indebted 
for this most excellent work. The members of the profession may well say 
that Mr. Murfree’s loss has been their gain; and he need not despise the freak of 
the fickle goddess which swept away his broad acres, and at the same time built 
for him a durable monument among the names of those who have expounded or 
improved the laws of theircountry. The tempest which swept away his fortune 
was not so ill a wind, but that it blew him much good. It placed his name in 
the honorable catalogue of names like those of Samuel Johnson, Walter Scott, 
and Thomas Carlyle, who wrote books which will live to remote ages to delight 
and instruct mankind, under the temptation of a publisher’s royalty or a pub- 
lisher’s fee. That tempest was indeed a rain of porridge to those whose dishes 
were right side up; and to those who still revel in the wealth which they then 
harvested from the calamities of their countrymen Mr. Murfree, remembering 
how much the loss of his fortune has done for his fame, may well quote the 
passage of Virgil which Lord Coleridge quoted to the millionaires of New 
York: *‘Aude hospes, contemnere opes et te quoque dignum finge deo.”’ 

Mr. Murfree was very happy and fortunate in the choice of his subject. 
There is no American work of a general character on the law relating to the 
duties of sheriffs and other ministerial officers. The work of Gwynne, pro- 
fessedly covers the jurisprudence of but three States, Ohio, Indiana, and Ken- 
tucky, while that of Crocker is confined to New York alone. The latest work of 
a general character, is that of Watson; but this being an English work is not of 
much value to American practitioners. Mr. Murfree, therefore, had before 
him an unoccupied field; and it must be confessed that he has explored it with 
great diligence, and embodied inthe book before us the results of his researches 
in a manner which leaves nothing to be desired. He writes in a simple and 
concise style, which, while avoiding unnecessary expansion and unskillful repe- 
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tition, never leaves the reader at a loss to understand the proposition which he 
announces. He has divided his materials into sections according to the modern 
form of law book making, introducing each section with a caption or title, 
called by printers, a “‘ side-head,’”’ in bold-face type. He has had the judg- 
ment to make his sections short. They average little more than half a page in 
length. This will be best understood, when it is stated that his text comprises 
six hundred and forty-seven pages, which are divided into eleven hundred and 
ninety sections. Where the sections are thus short, it is quite practicable, in- 
deed preferable, to index the work by reference to the sections. This Mr, 
Murfree has done, and a casual glance at his index will be sufficient to convince 
one that it isa very thorough and careful piece of work. It embraces fifty-four 
pages, against about forty pages, which is the average length of the indexes of 
legal works ofthis size. A good index is the highest commendation of a legal 
treatise. Ofcourse, he has not been so indiscreet as to omit a table of cases; and 
turning to this table, we find that he has cited nearly four thousand five hundred 
cases. The table of cases in a law book is very often the best advertisement of 
the industry and thoroughness of the author. Forty-five hundred cases isa 
large number for the first edition of a one volume law treatise of ordinary size, 
though there are books which deal with more general subjects, in which a much 
greater number of cases is cited. But asa general rule the number is less. 
Thus, in the second edition of Mr. Schouler’s work on ‘ Personal Property,” 
which we have just had the pleasure of examining, — a work which seems to be 
entitled to very high commendation,— the number of cases cited appears to 
be about three thousand. 

The subjects discussed in this work may be briefly catalogued as, the election 
of sheriff; his bondand deputies; his duties in relation to legal process gener- 
ally; his duties in relation to the writ of capias ad respondendum; arrest, bail, 
escape; his duties respecting process of foreign attachment, writs of capias ad 
satisfaciendum, ne exeat, injunctions, attachments of the person in equity, sub- 
peena; the summoning of juries; attendance at court; the writ of jieri facias; 
its levy; the setting apart of the homestead and of exempt personalty; his 
right to indemnity from the plaintiff in the execution; notice of levies; his 
duties in respect of property levied upon between the date of levy and sale; 
the levy of executions upon land, upon fixtures, against securities; of liens of 
judgment and execution; the return of process; what actions he may prose- 
cute; what actions may be prosecuted against him; sales under execution; 
his duties in respect of possessory process; succession in the office of sheriff 
and removal from such office; his compensation; his liability for contempt and 
to amercement; the law relating to constables, to sheriffs de facto; the duties 
of the sheriff in respect of criminal process; and lastly, marshals of the 
United States. In considering these subjects the aim of the learned author 
has been to state the salient rules and authorities in such a manner that the 
legal adviser of a sheriff, with this book, and the general statutes of his State 
before him, may have enough before him to enable him to answer any ordinary 
inquiry in respect of the sheriff’s duties. 

The publishers have produced the work ina manner worthy of the learned 
author, It is beautifully printed, on good, clear, firm paper, and well bound. 
Indeed, we regard it, from beginning to end as a model of good book making. 


YIM 


BOOK REVIEWS. 531 


MissourRI Reports, Vol. 77. Reports of Cases Argued and Determined in 
the Supreme Court of the State of Missouri. THomas J. SKINKER, State 
Reporter. Vol. LXXVII. Kansas City: Ramsey, MILLeTT & HUDSON. 
1884. 


The judges of the Supreme Court of Missouri, as at present constituted, are: 
Hons. Warwick Hough, Chief Justice; Elijah H. Norton, John W. Henry, 
Robert D. Ray, and Thomas A. Sherwood, Judges. As in many of the Western 
States, there is, under the constitution of Missouri, a rotation in the office of 
chief justice. The judge having the shortest term to serve, is, for the time being, 
chief justice. For a considerable period, ending with the year 1882, this judge 
was Mr. Justice Sherwood. Then he went before the people for re-election and 
was re-elected, and now his name takes its place at the bottom of the list, and 
Mr. Justice Hough holds the office of chief justice until the expiration of the 
present year, when his term of office will expire. There is a general desire on 
the part of the members of the profession and the business community through- 
out the State, that his name, after the close of the present year, be dropped to 
the bottom of the list, following that of Mr. Justice Sherwood, which place it 
will take in the event of his re-election. The people of Missouri can not afford 
to dispense with the services of a man of his learning, experience and qualifica- 
tions for such an office. Next year, Mr. Justice Norton will become chief jus- 
tice, unless in the meantime he shall be elected Governor, of which there is some 
talk. He is an able jurist, and evidently loves the work of an appellate court; 
otherwise the small salary, $4,500 a year, which the people of Missouri pay their 
Supreme Court judges, would not tempt him to endure the cares and labors of 
such an office; for he is understood to be possessed of an ample private fortune. 
Judge Henry follows Judge Norton in present rank. Prior to his election to the 
Supreme Bench he was a judge of one of the circuits in the northern part of the 
State. His experience as a circuit judge has unquestionably been of advan- 
tage to him upon the Supreme Bench. Judges Ray and Sherwood went from 
the bar tothe Supreme Court. The former was a practitioner of mature years 
and of excellent reputation. The latter, when first elected to the Supreme 
Bench in 1872, was quite ayoung man, so young that it could hardly be said that 
his reputation at the bar had been established. During the twelve years he has 
been on the Supreme Bench, he has made the reputation of being a judge of very 
decided ability, of independent views, of strong convictions on many subjects, 
and of a forcible way of expressing himself upon questions in which his feelings 
are enlisted. Altogether, the people of Missouri may congratulate themselves that 
they have a very good Supreme Court. There are enough separate and dissent- 
ing opinions in each volume of their reports to convince one that the court is 
not a mutual admiration society, and yet not enough to indicate that the judges 
do not work reasonably well together in the judicial harness. 

The Supreme Court of Missouri, at the beginning of the year 1883, had fallen 
some fourteen hundred cases behind its docket. Various schemes of relief were 
proposed; and one which involved a radical reorganization of our appellate 
system was submitted to the people in the form of a constitutional amendment 
at the last election, and voted down bya very decided majority. Then, the 
judges of the Supreme Court having given an opinion that it was competent for 
the Legislature to establish a commission to assist the Supreme Court in its ap- 
pellate work, the last Legislature passed an act providing for the appointment of 
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such a body. We believe the appointing power was lodged in the justices of the 
Supreme Court. The gentlemen appointed were Hon. Alexander Martin, of St. 
Louis; Hon. Charles A. Winslow, of Jefferson City, and Hon. John F. Philips, 
of Kansas City. The commission organized, and have performed their duties in 
a manner satisfactory to the profession and the people. We do not recollect 
any very marked exception to this statement, unless it be the opinion of Mr. 
Commissioner Philips, in the case of Long v. Long, decided subsequently to the 
cases reported in the present volume. In former times, before national banks 
came into existence, when the West was deluged with wjld-cat and red-dog 
money, and when the Legislature of Missouri pursued a more narrow and tribal 
policy than would be pursued upon any financial or economic question by the 
Legislature of the Missouri of to-day, an act was passed which had the 
sweeping character of prohibiting any corporation organized outside the State 
of Missouri from lending money within the State, making such loans unlaw- 
ful, and denying the ordinary process of the law for their enforcement. The 
statute was perfectly plain and unmistakable, and yet its policy was so ruinous 
to the State that the Supreme Court in two decisions, really endeavored to avoid 
enforcing it, and attempted to explain away its most odious feature and to limit 
its meaning to a prohibition against emitting, in the forms of loans within this 
State, of shinplasters issued by irresponsible banking companies organized in 
other States. This was, no doubt, the chief object of the law; but when it was 
enacted, there must have been fresent at Jefferson City a lobby of cross-roads 
and chaw-bacon bankers and note-shavers, who wanted to keep out competition, 
so as to Keep up the rate of interest, keep the borrowing class of the community 
in a perpetual condition of distress and subjection to the lending class, thereby 
enabling them to feather their own nests upon the calamities of their fellow- 
citizens. Now, it happened that a foreign corporation made a loan upon 
some land{in Missouri and took a deed of trust to secure the loan, and, it not 
being repaid, sold the land under the deed of trust; and the validity of this 
sale came before the Supreme Court in the case of Long v. Long. The case 
happened to be one of those which was referred to the Commission. Mr. 
Commissioner Philips wrote the opinion. The sale was set aside upon a 
ground which was quite sufficient for the decision of the case. It was not 
necessary to say anything about the statute prohibiting the lending of 
money within the State of Missouri by foreign corporations; but this question 
had been raised and discussed by the counsel who attacked the validity of the 
sale, and Mr. Commissioner Philips could not avoid discussing it. He did dis- 
cuss it in very strong language. He said in substance that, but for the previous 
decisions of the Supreme Court, there would be no doubt whatever that the 
statute prohibited all foreign corporations from lending money in Missouri. 
This decision created consternation in the boards of trustees of foreign corpor- 
ations which were in the habit of lending money in Missouri, particularly in that 
of the Connecticut Mutual Life Insurance Co., which has some $6,000,000 loaned 
in this State. That great corporation determined immediately to cease the 
lending of money within this State, and to withdraw its loans from this State as 
rapidly as they should mature. Other companies, no doubt, took the same 
resolution; but whether they have persevered in it or not, we do not know. 
The decision began to create a stringency among the country banks. These 
banks foresaw that the deposits of their customers would be largely drawn to 
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pay off maturing loans upon real estate, which loans would be collected and 
withdrawn from the State as soon as they should mature. In fact the obiter dic- 
tum of Mr. Commissioner Philips was one of the most unfortunate pieces of 
business which has happened in Missouri for along time. It is doubtful whether 
all the good which the commission has done in assisting the Supreme Court in 
clearing its docket, has counterbalanced the mischief which this obiter dictum 
has made. A great many attempts have been made to explain it away. It has 
been said to be merely the opinion of an able lawyer upon the meaning of a 
statute. The difficulty is that the statute carries its meaning upon its face. It 
is there that the real ground of alarm lies; and Mr. Commissioner Philips was 
merely guilty of the indiscretion of publishing the meaning of the statute to the 
world before the Legislature had time to have its attention drawn to it and quietly 
to repeal it. The course which should have been taken would have been to say 
nothing whatever aboutthis statute, but for the judges of the Supreme Court in 
a quiet way to bring its existence to the attention of the Governor, and for the 
Governor to recommend its repeal to the next Legislature, which repeal is sure 
now to take place. But it does seem that Mr. Commissioner Philips belongs to 
that class of able and honest men who enjoy a strong rush of blood to the head, 
and that it would be as easy to hold a tiger by the tail as to prevent him from 
speaking his mind upon any question that may happen to come before him. 

One of the commissioners, Mr. Winslow, died in the harness not long since, and 
his place was filled by Hon. H. Clay Ewing, formerly Attorney-General of Missouri. 
The commissioners write opinions in causes referred to them; these opinions 
are examined by the Supreme Court, and are either approved or disapproved. 
If they are approved, they are published as the opinion of the court. No doubt 
the examination and approval of these opinions are more or less perfunctory. 
The opinions, while nominally the opinions of the court, are really the opinions 
of a Supreme Court No. 2, the existence of which has no warrant in the consti- 
tution of Missouri, and whose opinions, upon any sound idea of constitutional 
interpretation, have no validity whatever. Theconstitutionof Missouri having 
created one supreme court, it was not competent for the legislature of Missouri 
to create another; and when they did this by the round about method of organ- 
izing a body of commissioners to do the substantial work of another Supreme 
Court, with a saving of appearances in the form of a perfunctory approval of 
their opinions by the real Supreme Court, they were guilty of a piece of Legis- 
lation which was not ,creditable; nor was the opinion of the judges of the 
Supreme Court that an actcreating such a body was constitutional, creditable 
to them. 

Nevertheless, their decision makes it a valid tribunal, and the scheme seems 
in its practical workings to be well enough. The commission is assisting the 
court in clearing its docket, and when once its docket is cleared, there seems no 
reason why it should not be kept cleared by five judges. It is understood that 
the number of appeals to the court is not increasing, and that the average is 
about five hundred a year. Outof this average, it is not probable that much more 
than four hundred would have to be decided upon the merits, which would be an 
average of about eighty opinions to each judge. A judge who can not write 
eighty opinions a year ought to send in his resignation, unless he has broken 
down in his office, in which case, perhaps, he is entitled to hold on. 

At the next election, another constitutional amendment will be voted upon by 
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the people of Missouri, creating an intermediate appellate court for the Western 
part of the State, to sit at Kansas City, and extending the territorial jurisdic- 
tion of the St. Louis Court of Appeals over fifty-one additional counties. These 
two courts are to have substantially the jurisdiction which the St. Louis Court 
of Appeals now has, with the exception that all cases which may now be appealed 
from the St. Louis Court of Appeals to the Supreme Court, will, under the new 
system, go direct from the circuit courts to the Supreme Court. In its general 
features the measure is believed to be a good one. The only rational way of 
dealing with a large volume of litigation is by the creation of intermediate 
courts of appeal to attend to the less important part ofit. This leaves impor- 
tant questions to go to the court of last resort. It increases the dignity of 
that tribunal, by relieving it of the necessity of passing upon the vast number 
of trivial cases, which, under a system which allows an appeal in all cases to the 
highest court, constantly crowd its dockets. At the same time it increases, in 
one sense, the responsibility of the intermediate appellate courts. Each court 
acts under the feeling of responsibility which attends the action of a court when 
its judges know that their action upon the question before them is final. It is 
not of any particular moment to the suitor whether the court which so acts is a 
court elected from a district composed of one-half of the State, or a court 
elected from the whole State at large. The judges who compose the one court 
will be just as apt to be lawyers of ability as those who compose the othercourt. 
It is believed, however, that litigation has been declining throughout the 
State of Missouri for several years past. In the city of St. Louis the decline 
has been very great. In view of this fact, it will be hard to convince the 
voters at the next election of the necessity of this measure. We really have in 
Missouri a superabundance of judicial material. We have a judicial force 
larger than that of England, and it is most preposterous that we need more 
judges to attend to the work which is to be done. We do need a more flexi- 
ble system; a system which allows the Chief Justice or the Governor, or any one 
in whom that power may be lodged, to assign judges to special duty; to require 
the judges of those circuits where the business is light, to come up to the capi- 
tal and sit with the judges of the Supreme Court and assist them in clearing off 
their arrears, when arrears accumulate. With such a system, circuit judges 
could be detailed to assist the Supreme Court, who are known to possess special 
qualifications for that work. Some of the circuit judges are known to be spe- 
cially versed in the’criminal law; others are thoroughly versed in probate law. 
It would be, for instance, a very great advantage to the Supreme Court of 
Missouri, if, in determining questions of probate law, they could have the 


assistance of as able a masterof that law as Judge Woerner of the Probate 
Court of St. Louis. 


LeGaL RECREATIONS. Lyrics of the Law. A Recital of Songs and Verses Per- 
taining to the Law and the Legal Profession, selected from Various Sources. 
By J. GREENBAG CROKE. San Francisco: Sumner, Whitney & Co. 1884. 


This is a collection of all sorts of doggerel about lawyers, courts, and the 
law, from various sources, old and new. Some of the best of these ‘‘ poems,” 
we suspect, have been perpetrated by Barrister Croke himself. The epic poem, 
headed ‘‘ Hopkins v. W. R. R. Co.,”’ beginning on page 280, is probably the pro- 
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duction of his genius. It is the best thing in the whole book; but it is just a 
little too racy to be read in a drawing-room. It is the Limburg cheese of the 
book. The best things in the book, we think, are the poems descriptive of 
certain cases in the judicial reports. One of them, on contributory negligence, 
may be mentioned as a sample. Its text is the case of Tuff v. Warman,' which 
our learned readers will recognize as one of the leading cases on the law of 
contributory negligence. 


Kansas Reports, Vol. 30. Reports of Cases Argued and Determined in 
the Supreme Court of the State of Kansas. A. M. F. Ranpoupn, Reporter. 
Vol. XXX. Containing Cases decided at the January and the July Terms, 
1833. Topeka: Kansas Publishing House. 1884. 


This is a good, honest volume of nearly nine hundred pages, all told, em- 
bracing the results of the labors of about half a year of an able, painstaking 
and hard-working appellate court. The decisions covera wide range of topics, 
and the opinions bear internal evidence that the judges of the Kansas court 
keep abreast of the times. The latest decisions and standard treatises are 
cited, and the law journals are frequently brought into requisition. The judges 
of the Supreme Court of Kansas write their own head-notes, and there is, 
therefore, not much left for the reporter to do except proof-reading and the 
making of the index. His work seems to be well done. We have not space 
to notice any of the interesting decisions which we find in this volume. 


RULES OF FEDERAL PrRacTIceE. Edited by Epwarp K. Jones, of the New York 
Bar. New York: George S. Diossy. 1884. 


This work embraces the rules of the Supreme Court of the United States, 
the orders of the Supreme Court relating to appeals from the Court of Claims, 
the rules prescribed by the Supreme Court for the Circuit and District Courts 
in equity and in admiralty, and the rules of the Court of Claims, as they existed 
respectively on March 1, 1884. To these are added cross-references, notes of 
cognate statutes, and numerous references to judicial decisions. It is supple- 
mented by what appears to be a good index. The obvious utility of such a 
book need not be commented upon. 


THe FEDERAL REPORTER, Vol. 18. Cases Argued and Determined in the 
Circuit and District Courts of the United States, from November, 1883, to 
February, 1884. Ropert Desty, Editor. St. Paul: West Publishing Co. 


1884. 

This volume contains more than one thousand pages of matter. The pages are 
large, and the matter is closely printed. We should say that it embraces about 
twice the amount of matter contained in one of the ordinary volumes of State 
reports, if we except the Louisiana Annual Reports. Altogether, it must be 
set down as a good, honest volume. Several of the decisions are enriched by 
learned and painstaking notes, by various persons, some of them men of emi- 
nence. None of them, we think, will be found more useful, and we are sure 
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that none of them are more compact and valuable as mere indices to case law, 
than those of the learned editor himself. Here is a scheme of reporting which 
embraces all the Federal courts in the United States, except the Supreme Court 
and the Court of Claims. There really seems to be no need of any other series 
of Federal circuit, and district reports. Certain mischievous tendencies are 
observable in the Federal courts, which the scheme of reporting circuit 
court decisions according to circuits is calculated to promote. We allude to 
what is called the “law of the circuit.’? Certain judges, for instance, at cir- 
cuit, have certain ideas upon certain questions. It may be the circuit justice; 
it may be the circuit judge. More likely it is both together. They impress 
these ideas, of course, upon their subordinates, the district judges; and these 
ideas become, until reversed, what is termed “the law of the circuit.’”? These 
ideas very often relate to questions which, from their nature, can not get tothe 
Supreme Court, — such as questions arising in criminal prosecutions and under 
the writ of habeas corpus. Mr. Justice Nelson, for instance, created a sort of 
code of foreign extradition for the Second Circuit; or rather he started it, and 
Blatchford, Shipman, and other of the district judges took it up and extended 
and developed it. Many of the ideas of this code were unwarrantable assump- 
tions of authority on the part of the judges, destitute of any foundation in 
juridical sense, and reaching to the wild length of a superintending jurisdic- 
tion over the President of the United States in respect of the execution of our 
treaties with foreign nations for the surrender of fugitivesfrom justice. Then, 
in the Ninth Circuit, they have certain ideas, which have not generally cropped 
out in the other circuits, and which, we understand, are alluded to as “ the law 
of the Ninth Circuit.’’ The leading characteristic of this new law is an unwar- 
rantable enlargement of Federal jurisdiction, the erection of a general and irre- 
sponsible superintendency over the police regulations of the States, over their 
process of interstate extradition, and over the administration of their criminal 
laws. It is quite time that this matter were checked. These extravagant pre- 
tenses culminated in the case of Ex parte Robb, in which an exclusive superin- 
tendency by means of the writ of habeas corpus, on the part of the Federal 
courts and judges in cases of interstate extradition, was asserted. If this doc- 
trine were allowed to be sound, it would lead to the most unfortunate results. 
A detective could arrest a man without warrant and carry him from one end 
of the United States to the other, and he could not get a writ of habeas corpus, 
because of the limited number of Federal judges to whom alone the application 
could be made. In California, with its vast territory, we believe there are regu- 
larly, but three Federal judges; in Texas, if we mistake not, butthree. Some 
scoundrels arrested a man in Nebraska, and carried him to England, in utter 
defiance of law, on a charge of crime against somebody, and he was discharged 
by the English authorities on the demand of our government. Returning, he 
had them indicted for kidnaping, and a Federal judge, intercepting the due 
course of justice in the State court, discharging them on habeas corpus.1 This 
is but a specimen of what the rights of the citizen would be if no judge except a 
Federal judge could hear him under the writ of habeas corpus in a case of interstate 
extradition. The basis for this pretense was, that process of interstate extra- 


1U. S. v. MeClay, 4 Cent. L. J. 255. 


BOOK REVIEWS. 537 


dition is Federal process. It is not Federal process at all; it is State process. 
The State which makes the demand asserts a right which is due to it asa State, — 
as a sovereign political body, a member of a Union of sovereign political bodies; 
and the demand which it makes is not arequest preferred to the Federal govern- 
ment, nor a petition preferred to any agent of the Federal government, butit isa 
demand upon another State, another sovereign political body. The process of in- 
terstate extrad ition is strictly analogous to the process of foreign extradition. 
The States deal with each other as independent political bodies, and the circum- 
stance that the obligation to surrender is created by the constitution of the 
United States can not make the process Federal process, in a sense which 
would subject the Governors of the States to the superintendency of the Fed- 
eral judicatories. It is obvious that the Federal constitution is being gradually 
changed by a force which is entirely irresponsible to the people; we mean the 
Federal judiciary. It is time that this procecs of sapping and mining were 
stopped, and it will be stopped. 


Tue Paciric ReEporTER, Vol. 2. Containing all the Decisions of the Supreme 
Courts of California, Colorado, Kansas, Oregon, Nevada, Arizona, Idaho, 


Montana, Washington, Wyoming, Utah, and New Mexico, from February 7th 
to March 6, 1884. 


In just a month the courts above named have succeeded in turning out nearly 
athousand closely printed pages of opinions. The value of this series of re- 
ports is very considerable, in so far as it encourages the writing of opinions on 
the part of the judges of several of the new territories where it would not be 
practicable to maintain a separate series of reports. It is also of great advan- 
tage to the legal profession to have the opinions of so many authoritative courts 
published almost immediately after their rendition. We have no doubt that 
the facility with which the decisions of the territorial courts may now be 
reported, encourages a good many territorial judges to write opinions where 
they would not otherwise do so. If this be so, this series of reports exerts a 
very beneficial influence upon the administration of justice; for nothing is so 
conducive to careful judicial work as the writing of judicial opinions. Often a 
judge will have his mind substantially made up, and sit down to put his opin- 
ion in shape, and before he gets through he will find that what he originally 
conceived to be the law of the case will not work, and the case is decided differ- 
ently from the way in which it would have been decided if his judgment had 
been announced orally from the bench. If the West Publishing Company could 
extend this enterprise to other sections of the Union, it would be a great gain 
to the legal profession. If, for instance, the decisions of the various courts in 
Illinois and Missouri; orin Ohio, Kentucky, and Indiana; or in New York; or in 
the New England States; or in any group of States which might be mentioned, 
could be published within a month after their rendition, how great would be 
the gain to practitioners and judges in those States! The only fear which we 
have is that these enterprises are too good to last. 


1 Since the above was written, a decis- tohand. Robb v. Connolly, 4 Sup. Ct. Re- 
ion of the Supreme Court of the United porter, 544. — Eps. 
States, overruling Ex parte Robb, has come 
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THATCHER’S Practice. A Digest of Statutes, Admiralty Rules, and Decisions 
upon the Jurisdiction, Pleadings, and Practice of District Courts of the 
United States. Boston: Little, Brown & Co. 1884. 


There are now several works on the practice of the courts of the United 
States, and the fact that others keep coming seems to indicate that the field is 
not regarded as gleaned. If the bill before Congress, elsewhere alluded to, to 
make the practice of equity the practice in all cases in the Federal courts, be- 
comes a law, the learned authors of these books will have to bestir themselves 
to revise them; because they will have to be readjusted to a new code, which 
will consist of rules promulgated by the Supreme Court. This will not, how- 
ever, have much effect upon a work which is confined to the practice of the 
District Courts, the civil jurisdiction of these courts being confined chiefly to 
admiralty and revenue cases. We suppose that this digest will be found useful 
to district judges and to admiralty lawyers. The dates of the decisions are 


given at the head of each paragraph. It is well printed and has what seems to 
be a good index. 
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Memories of Rufus Choate, with some Consideration of His Studies, Methods, 
and Opinions, and of His Style as a Speaker and Writer. By Joseph Neilson. 
Boston: Houghton, Mifflin & Co. New York, 11 East Seventeenth Street: 
The Riverside Press, Cambridge. 1884. 


The American Decisions, Containing the Cases of General Value and Author- 
ity Decided in the Courts of the Several States from the Earliest Issue of the 
State Reports to the Year 1869. Compiled and Annotated by A. C. Freeman, 
Counselor at Law and Author of “ Treatise on the Law of Judgments,” “ Co- 
Tenancy and Partition,’ ‘‘ Execution in Civil Cases,” etc. Vol. LIV. San 
Francisco: A. L. Bancroft & Co., Law Book Publishers, Booksellers and 
Stationers. 1884. 
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ing his election to prosecute the action against the defendant personally, and without 
offering to cure the equivocal character of the complaint. Held, that plaintiff should 
not afterwards say that the action was against the defendant personally. The mere 
delivery of property to one who is administrator of an estate, the estate not being 
entitled to it, does not make the estate responsible for such property to the person en- 
titled to it, it not appearing that the property was treated or used as assets of the estate, 
or that the estate received any benefit from it. For the fraudulent representations of an 
administrator the estate is not responsible in damages. — Fritz v. McGill, Admr.,, Sup. Ct. 
Minn., N. W. Rep., April 12, 1884. 


ADMINISTRATION. — Covenant of Seizin — Mortgager in possession — Undivided in- 
terest. — An administrator may sue for and collect claims discovered to belong to the 
estate represented by him, until he is discharged and his official responsibility has 
ceased. The covenant of seizin is a personal covenant, and a cause of action for the 
breach thereof survives to the personal representatives of the covenantee, and is not 
transmitted to the heir. Where a mortgager or his grantee remains in possession after 
the title to an undivided interest therein has passed by a foreclosure sale to a purchaser 
thereof, his possession is presumed amicable and in subordination to the title of the pur- 
chaser until the contrary appears. The parties so jointly owning the land become ten- 
ants ine , the p ion of one being de d the possession of both; and the 
statute of limitations does not begin to run against such purchaser until an ouster or the 
assertion of some hostile claim by the tenant in possession, denoting an intention to hold 
adversely to his co-tenant. —Lowry v. Tillany, Sup. Ct. Minn., N. W. Rep., March 8, 1884, 


— Letters of— Pending litigation. — Owing to pending litigation letters of administra- 
tion were not granted on the estate of a decedent, until six years after her decease, 
Held, that letters of administration should then be granted to the party then entitled, 
and not to the party entitled at the time of the death of the intestate. — Griffith v. Cole- 
man, Ct. App. Md., Ch. Leg. N., March 1, 1884. 


— Personal representatives—Purchase of real estate by.— When it becomes 
necessary to purchase realty to save the estate from loss, it is right, and even obligatory 
upon an executor or administrator, to purchase and take possession of real estate upon 
the foreclosure of a mortgage belonging to the estate, and to hold the title for the benefit 
of the estate. — During v. Nelson, Sup. Ct. Col., Col. L. Rep., March 20, 1884. 


— Fraud—Individual liability of executor—Limitations.— After a mortgage 
creditor had, in two actions, obtained decrees for sales of the mortgaged premises, the 
judgment debtor died testate. The will gave power to the executor to sell lands to pay 
debts. The holder of the decrees and the executor agreed that the latter might sell the 
mortgaged lands under said powgr— he promising to pay said decrees in full out of the 

. proceeds, or out of other assets of the estate as preferred claims. The executor sold the 
lands for more than was due under the decrees; paid nothing on the decrees; paid out 
and distributed the entire estate to others and died. In an action by the holder of said 
decrees against the executor’s estate. Held: 1. Said agreement in effect “ allowed” the 
decrees as valid claims against the estate of the mortgage debtor. The holder of the 
decrees had a specific interest in so much of the purchase-money received by the execu- 
tor as equaled the sum due on the decrees; and, under the agreement, held a like 
interest in the other assets of the estate, so soon as the executor applied said purchase- 
money upon other debts. So soon as the executor, by parting with those assets to 
others, made it impossible to pay said decrees out of his testator’s estate, he became 
individually liable to the holder of said decrees. Such act by the executor was a fraud 
upon the holder of the decrees, and no statute of limitation could begin to run in his 
favor until said creditor had notice of the act, — First Nat. Bank of Warren v. McIntire, 
Sup. Ct. Com. Ohio, Week. L. B., March 3, 1884. 


ADMIRALTY.— Salvage —Compensation of salvors.—Libelant, in a smooth sea and 
calm weather boarded the Bryant in a thick fog, while she lay aground at low tide on 
the outer edge of the middle sand of the Columbia river, and at the next flood sailed her 
over into deep water in the south channel, and after drifting out to sea in the night, 
brought her into port the next morning. Held, that the service of the libelant did not 
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involve any “ extraordinary danger and risk,” and that he was only entitled to a pilot’s 


compensation therefor.—The C. D. Bryant, U. 8. Dis. Ct. D. Ore., Ch. Leg. N., March 
29, 1884. 


AGENCY. — Service cannot be had on company through special agent.— An agency 

cannot be proved by the agent’s declarations, and where it appears that service was 
made upon an agent of an insurance company, whose employment was only to appear 
for the company in suits before a justice and to investigate facts for report to the 
manager, such service is not sufficient and no jurisdiction is conferred thereby. — Philp 
v. Covenant Mut. Ben. Ass’n, Sup. Ct. Iowa, Ins. L. J., April, 1884. 


— Damages — Mistake. — L. instructed his broker to apply for fifty shares of £1 each in 

acertain company. By mistake the broker applied for the shares in another company 
and they were allotted to L., who immediately repudiated them, but his name was placed 
on the register. Soon afterwards this company was wound up, but L.’s name was, on 
his application, removed from the list of contributories. The liquidator then claimed 
£50 from the broker as damages. At the time the allotment was made there were a 
number of shares unallotted, and the court came to the conclusion that they were 
unsalable in the market. Held, that the liquidator was entitled to recover from the 
broker the amount which the company had lost by reason of the broker not having the 
authority which he had represented, which was £50, the full nominal value of the. 
shares. — Re Nat. Coffee Pal. Co.; Ct. App. Eng., Rep., April 23, 1884. 


— Action on time checks[signed by agent— Evidence— Acceptance by princi- 
pal.—In an action upon the time checks of a corporation, signed by its agent, plaintiff 
must produce some evidence of the agent’s authority, unless that is admitted by the 
pleadings. A time check, signed by defendant’s agent, acknowledging a sum of money 
due the plaintiff, is valid against the defendant without formal acceptance. — Rio Grande 
Exten. Co. v. Coby, Sup. Ct. Col., Pac. Rep., April 24, 1884; Col. L. Rep., April 24, 1884. 


ARBITRATION. — Award — Promise to perform. — An award which does not determine 
all matters submitted to the arbitrators is not binding, but a subsequent promise to 
perform, by the party against whom it is sought to be enforced, operates as a ratifica- 


tion and renders it obligatory. — Belt v. Poppleton, Sup. Ct. Ore., Pac. Rep., March 13, 
1884. 


— Binding nature of submission on parties — Jurisdiction of arbiter—Final- 

ity of his award.— Where the parties to a contract mutually agree “ that A. shall 
be and he is hereby appointed a common arbiter, to whom all and every question of 
difference between the parties, growing out of this contract, shall be referred, and 
whose decision shall be final and binding upon both parties,” such submission, though 
prospective, it was special; and being to a person designated and founded on a valua- 
ble consideration, was binding upon the parties. An arbiter under the aforesaid sub- 
mission has exclusive jurisdiction of the subject-matter until he has been discharged 
either by the rendition of an award according to the submission, or otherwise. Non- 
performance is as much the outgrowth of the contract as those which accrue from per- 
formance. Under such submission, questions of law as well as questions of fact; and 
questions of difference between the parties as to the construction of the contract, are 


embraced and his award is “ final.””—Connor v. Simpson, Sup. Ct. Pa., Pittsb. L. J., 
March 26, 1884. 


ASSIGNMENT. —By surviving partner, but without preference. — A surviving part- 

ner may make an equitable and just assignment of the partnership effects for the equal 
benefit of all the firm creditors, but in his position as trustee for all of such creditors, 
he is not permitted to make an assignment and give preference therein to certain fa- 
vored ones. — Salsbury v. Ellison, Sup. Ct. Col., Col. L. Rep., Feb. 28, 1884. 


— Equitable assignment unaccepted superseded by general assignment. — 

A. made a general assignment for the benefit of creditors, but had previously assigned 
to part of his creditors “as collateral security” a claim against the city of Pittsburg. 
The city never accepted or recognized the assignment, and paid the money due A. to 
his assignee, who distributed it generally amongst the creditors. Held, on appeal, that 


542 DIGEST OF RECENT CASES. 


ASSIGNMENT — Continued. 
the holders of the assigned claim had no claim on the fund that could be enforced as 
against the general creditors. —Geist’s App., Sup. Ct. Pa., Alb. L. J., May 3, 1884, 

—— See CORPORATIONS. 

ATTACHMENT. — See PRACTICE. 


ATTORNEY AT Law. — Lien of, on judgment—Right of set-off. — An agreement be. 
tween defendant in an action and his attorney, that the costs to accrue in the action 
shall belong to the attorney as compensation for his services, is valid, and operates as 
an assignment of such costs to the attorney. No notice of the assignment is necessary, 
and the judgment subsequently entered in favor of defendant is not a proper subject of 
set-off against a jadgment previously recovered by plaintiff against defendant. — Nay- 
lor v. Lane, Sup. Ct. N. Y., Alb. L. J., March 15, 1834. 


— Partnership — Dissolution of—Liability of client for fees. — Defendant em- 
ployed a law firm to render legal service, supposing that a former member of the firm 
was still connected with it, and the name of such former member was signed to the 
summons and complaint. Before the services sued for were rendered, defendant was 
notified that the old firm had been dissolved, and that the retiring member’s name had 
been used without authority; he was thereupon specially retained by defendant. Two 
bills were rendered the defendant; one in the favor of the remaining members of the 
old firm, and one in favor of the member who had retired; the defendant paid the first, 
but refused the second. Held, that he was liable for the second bill also. —Jackson v. 
Bohrmann, Sup. Ct. Wis., N. W. Rep., March 8, 1884. 


— Contempt of court — Jurisdiction of court. —It is not necessary that an indignity 
or insult to a judge by an attorney should occur in open court, nor that it constitute a 
statutory contempt of court, in order to confer on this court jurisdiction to disbar 
therefor. — People ex rel. v. Green, Sup. Ct. Col., Pac. Rep., March 13, 1884; Col. L. Rep., 
March 27, 1884. 


— Conversion —Security of Mortgage.— That an attorney, instructed to invest a 


sum of money in a good bond and mortgage, took his wife’s mortgage, if the money was 
placed in a mortgage on property which was a full security, is not in itself evidence of 
bad faith, so that an action for the conversion of the sum in the attorney’s hands would 
lie, the security of the mortgage failing. — King v. Mackellar, Ct. App. N. Y., Rep., March 
12, 1884. 


ATTORNEY AND CLIENT. —Contingent fees —Evidence.—A contract between an at- 
torney at law and a client for a contingent fee is a valid and binding contract in this 
State. The validity of such a contract is not interfered with by reason of the fact that 
the attorney is also a material witness in the case, where it does not appear that the 
fee was at all intended as a reward for the attorney’s services as a witness. Semble, 
that an attorney is a competent witness on behalf of his client. — Perry v. Dicken, Sup. 
Ct. Pa., W. N. C., March 27, 1884. 


BANKS AND BANKING.—Check marked for collection — Title.— Defendant received 
for collection from the Mechanics’ National Bank, of Newark, certain checks owned by 
plaintiff, indorsed “ For collection pay to the order of O. L. Baldwin, Cashier.” Held, 
that the legal effect of the indorsement was to notify defendant that the plaintiff was 
the owner of the checks, and that the Newark bank was merely its agent for collection; 
and that defendant was liable for the amount of the checks in a suit by plaintiff for 
money had and received. — Bank of Metropolis v. First Nat. Bk., U.S. Cir. Ct. S. D. N. 
Y., Rep., March 12, 1884. 


— Changing State bank into national bank — Effect on property. — Where a na- 
tional bank is in fact organized as the successor of a State bank with the consent of 
more than two-thirds of the stockholders, it may hold and own assets of its predeces- 
sor, although in form it was organized as a new bank, and the assets were. transferred 
to it asif by sale and purchase. — First Nat. Bk. v. McIntire, Sup. Ct. Com. Ohio, Week. 
L. B., March 3, 1884. 


—— Depositing money in other party’s name — Gift. — There is no principle of law 
which makes the depositing of money in another person’s name an irrevocable gift to 
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BANKS AND BANKING —Continued. 
that person; and where a man, by agreement with the bank, deposited his funds in his 
wife’s name, subject to his order, and upon the wife’s death the bank refuses to pay to 
him, he may in a suit for the same show title to himself, and all the circumstances con- 
nected with the history of the deposit, and the wife’s statement in derogation of her 
interest, ure admissible in evidence. — Davis v. Lenawee Co. Sav. Bk., Sup. Ct. Mich., 
Ohio L. J., April 5, 1884. 


— Liability of mere bank credits to confiscation.— Money in a bank in New York 
held to the credit of an institution in South Carolina, is not of such specific quality 
that it is liable to seizure by a United States marshal in confiscation proceedings.— 
Phenix Bank v. Risley, Sup. Ct. U. S8., Sup. Ct. Rep., April 21, 1884. 


— Collateral Security — Transfer of fraudulent certificate of stock in National 
Bank— Action against bank—Evidence.— 4. lent money to B. for his own use, 
and, as security for its repayment, and on his false representation that he owned and 
had transferred to A. a certificate of stock to an equal amount in a National bank of 
which B. was cashier, received from him such a certificate, written by him in one of the 
printed forms which the president had signed and left with him to be used if needed in 

‘the president's absence, and certifying that A. was the owner of that amount of stock, 
“transferable only on the books of the bank on the surrender of this certificate,” as 
was in fact provided by its by-laws. B. did not surrender any certificate to the bank, 
or make any transfer to A. upon its books; never repaid the money lent, and was tin- 
solvent. The bank never ratified, or received any benefit from, the transaction. Held, 
that A. could not maintain an action against the bank to recover the value of the certifi- 
cate. Also, that the action could not be supported by evidence, that in one or two other 
instances stock was issued by B. without any certificate having been surrendered; and 
that shares énce owned by B., and which there was evidence to show had been 
pledged by him to other persons before the issue of the certificate to A., were after- 
wards transferred to the president, with the approval of the directors, to secure a debt 
due from B. to the bank, without further evidence that such issue of stock by B. was 
known or recognized by the other officers of the bank.— Moores v. Citizens’ Nat. Bank 
of Piqua, Sup. Ct. U. S., Sup. Ct. Rep., April 21, 1884. 


_ BILLS AND NOTES.— Alternative condition.— Where the larger sum mentioned in a 
note is the actual debt, and a smaller sum has been agreed upon as a release, if paid 
under stated conditions, the failure to comply with the easier terms gives the creditor 
the right to enforce the payment of the larger sum. Where the damages, resulting 
from a failure to comply with the easier terms are uncertain or impossible of ascer- 
tainment, the stipulated sum will be treated as an alternative sum to be paid unless 
manifestly inequitable.— Waggoner v. Cox, Sup. Ct. Ohio, Ohio L. J., March 29, 1884; 
Week. L. B. (Supp.), March 81, 1884. 


—Indorsement by one payee only — Equities in favor of maker—Pledge of 
note.— A note indorsed by one only of two joint payees is subject to any equities exist- 
ing in favor of the maker, the same as if it had not been indorsed by either. A note made 
to two payees, but indorsed by one only, and hypothecated to secure a loan made to him 
individually, will not affect the interests of the other obligee, without proof of agency 
or partnership.— Haydon v. Nicoletti, Sup. Ct. Nev., Pac. Rep., April 17, 1884. 


— False representations of co-obligor. —One who signs a note or bond cannot avoid 
his liability by showing that he was induced to sign the same by the fraud of his co-ob- 
ligor, in which the obligee did not participate.—Vass rv. Riddick, Sup. Ct. N. C., Rep., 
April 16, 1884. 


—Indefinitely granting time for payment — How it affects indorsers.— After a 
promissory note had been protested, the maker asked the holder “ for additional time 
asafavor.” The holder said that he “ was willing to show any reasonable favor.” The 
maker then said that he would give paper drawn on his customers, and did so when he 
got it. No time for the indulgence was named. Held, as the time granted was not 
specified, and the arrangement furnished no means for determining it, the holder re- 

tained the right to sue the maker at pleasure. The fact that the maker afterwards de- 

liverecd to the holder the drafts on his customers, did not cure this defect. As the 
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proceeds of the drafts did not pay the note, the indorsers were not discharged.— Eq. 
wards v. Bedford Chair Co., Sup. Ct. Com. Ohio, Ohio L. J., May 3, 1884. 


Bonps (MUNICIPAL).— Council Bluffs and St. Joseph Railroad Company — Validat- 

ing act.— Bonds to the amount of $40,000 were issued by the county of Otoe, in the 
State (then territory) of Nebraska, to the Council Bluffs and St. Joseph Railroad Com- 
pany, as a donation to that company to aid in the construction of a railroad in Fremont 
County, lowa, to secure to said Otoe County an eastern railroad connection. Notwith-. 
standing any defects orirregularities in the voting upon or issuing said bonds, they were 
validated by section 8 of the act of the Legislature of the State of Nebraska, passed 
February 15, 1869 (Laws 1869, p. 92), entitled ‘‘An act to enable counties, cities, and 
precincts to borrow money on their bonds, or to issue bonds to aid in the construction 
or completion of works of internal improvement in this State, and to legalize bonds 
already issued for such purpose,” taken in connection with another act of said Legisla- 
ture of the same date. Laws 1869, p. 200. The Legislature of a State, unless restrained 
by its organic law, has the right to authorize a municipal corporation to issue bonds in 
aid of a railroad, and to levy a tax to pay the bonds and the interest on them, with or 
without a popular vote, and to cure, by a retrospective act, irregularities in the exercise 
of the power conferred.— County of Otoe v. Baldwin; Baldwin v. Same, Sup. Ct. U.S 
Sup. Ct. Rep., April 17, 1884, and following number. 


—  Negotiability — Estoppel. —A municipality desiring to aid a manufacturing enter- 


prise gave to the manufacturers a certificate of indebtedness, and subsequently pro- 
cured the passage of an act of assembly authorizing it to issue bonds to pay off its 
indebtedness only. It then issued bonds in pursuance of the act of assembly which it 
gave to the manufacturers in exchange for the certificate of indebtedness. One of 
these bonds having subsequently come into the hands of a bona fide purchaser for 
value without notice of the circumstances attending their issue,in a suit by him 
against the city on said bond: held, that the city could not set up as a defense the 
fact that the manner in which the bonds had been issued was substantially an evasion 
of the act of assembly, and the plaintiff was entitled to recover.— Kerr v. City of Corry, 
Sup. Ct. Pa., W. N. C., April 10, 1884. 


Bonps (TOWNSHIP). —Notice— Recital on a bond is conclusive of acts only of 


the maker. — When, by legislative enactment, authority has been given to a township 
to subscribe for stock of a railroad, and to issue bonds in payment, after the perform- 
ance of certain conditions precedent, but only in case the county in which the town- 
ship is situated has failed to subscribe upon like conditions precedent the recital on the 
face of the bond afterwards issued by the township is conclusive of the act of the town- 
ship, and only of its act; no presumption is thereby raised that the county failed to 
perform the conditions and subscribe to the stock previously to the action of the town- 


ship. —North. Nat. Bk., etc. v. Trusteesof Porter Tp., Sup. Ct. U. 8., Sup. Ct. Rep., April 
7, 1884. 


ComMMON CARRIER. — Shipping — Negligence — Fire — Failure to load — Fire Insur- 


ance.— Where the bill of lading did not specify the vessel by which the goods were to 
be carried, unless the delay in shipment was so unreasonable that it was a deviation, 
the carrier will not be held liable for their loss by fire because of his negligence. A bill 
of lading which excepted loss by “ dangers of the sea, fire, leakage, breakage, accidents 
from machinery and boilers” will be held to cover a loss by fire of the goods whilst on 


the wharf for the purpose of loading. — Scott v. Balt. C. and R. Steamboat Co., U.S. Cir. 
Ct. D. Md., Rep., March 19, 1884. 


— Liability for baggage lost by passenger — Duty of carrier. —A railroad com- 


pany is not responsible for the loss of a parcel of valuables carried in the hand of a 
passenger, falling out of an open window without any fault of the servants of the com- 
pany, although upon notice and demand they refused to stop the train to permit the re- 
covery of the lost articles until it arrived at the next usual and advertised station. — 
Henderson v. Louisville, etc., R. Co., U. 8. Cir. Ct. E. D. La., Cent, L. J., May 2, 1884. 
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CONSTITUTIONAL LAW.—Highways—Telegraph companies—Damages to Abut- 
ters. — The Legislature may constitutionally authorize a telegraph company to erect 
poles, wires, etc., in public highways without providing for compensation to the abut- 
ters for such mere new use of the highway. The telegraph is a method of conveying 
intelligence, and it is to be assumed that any general damage therefrom was included 
when the highway was laid out. — Pierce v. Drew, Sup. Jud. Ct. Mass,, Rep., March 5, 
1884. 


— Special city charter— Denver special “sidewalk unconstitutional. — 
Where a special city charter can not be amended by a general law applicable to the 
whole State, so as to meet the necessities of a particular case, then a special law is au- 
thorized by the constitution itself, and the decision of the question as to whether or 
not a special law is necessary, is for the Legislature and not for the courts. The “side- 
walk ordinance” under consideration herein, in so far as it provides for making the 
cost of construction a special assessment and absolute charge upon the property im- 
proved, and for the manner of collecting the same, without notice or hearing, is in con- 
flict with the State and Federal constitutions, and invalid. — Brown v. City, Sup. Ct. Col., 
Pac. Rep., April 17, 1884; Col. L. Rep., April 10, 1884. 


— Legislation of State in regard to corporate charters.—A water company was 
created under the authority of a statute of California te supply water to the city of San 
Francisco. The statute provided that water should be furnished to consumers at rea- 
sonable rates to be fixed by an impartial tribunal designated therein. The constitution 
of California reserved the power to the State to alter and amend and control charters of 
corporations created by it. After the water company had made large expenditures, the 
people adopted a new constitution which provided that the rates for supplying water to 
a city or county should be fixed by the county supervisors or city council. Held, that 
this provision was not in violation of the Federal constitution. — Spring Valley Water 
works v. Schottler, Sup. Ct. U. 8., Alb. L. J., March 29, 1884. 


— Legal tender notes — Power of United States. — Congress has the constitutional 
power to make the treasury notes of the United States a legal tender in payment of 
private debts, in time of peace as in time of war. — Juilliard v. Greenman, Sup. Ct. U. 
S., Alb. L. J., March 29, 1884; Wash. L. Rep., April 26, 1884. 


— Quo warranto proceedings —Invalid statute — Constitutional amend- 
ment. — An information in quo warranto proceedings charged official misconduct and 
neglect of duty. The plea denied the charge. A replication was filed, which merely 
reiterated the charges contained in the information, without specifying the acts of neg- 
lect and misconduct relied upon. It seems that such a replication is open to demurrer. 
An unconstitutional statute does not become valid by the amendment of the constitu- 
tion. Constitutional provisions must be construed with reference to each other when 
relating to the same subject-matter. The Governor’s power of removal (Mich. Const. 
art. 12, sect. 8) can only be exercised for the specific causes mentioned in the constitu- 
tion, and upon charges which shall specify the particular acts or neglect relied on to 
make out the cause alleged; and the respondent must have notice of these charges and 
specific allegations, and reasonable notice of a time and place when and where he will 
have an opportunity for a hearing thereon, upon which he may produce proofs. And 
the Governor has judicial power to examine into and pass upon these charges. — Dul- 
lam v. Willson, Sup. Ct. Mich., N. W. Rep., May 10, 1884. 


— Nuisance — Injunction.— The Legislature may constitutionally authorize manufac- 
turers to ring a factory bell at an early hour in the morning; although such ringing 
has previously been declared by this court to be a public nuisance, and the manufac- 
turers enjoined from continuing it. Such injunction may be dissolved on a bill for a re- 
view. — Sawyer v. Davis, Sup. Jud. Ct. Mass., Rep., March 5, 1834. 


— Construction of drains and ditches — Compensation for private property.— 
Acts authorizing the construction of ditches or drains to protect highways, which 
drains go upon lands in the vicinity, come within the meaning of the constitution rela- 
tive to taking lands for a public use; such acts are not unconstitutional merely because 
they do not provide for actual payment in advance of the taking, since the taxable 
property of the town constitutes a pledge to which such owner may resort for payment 
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in the manner prescribed by statute.— Smith v. Gould, Sup, Ct. Minn., N. W. Rep., 
March 8, 1884. 


—— See CRIMINAL Law; TAXATION. 


ContTRACT. — Construction of sect. 1, art. 16, ch. 28, and sects. 36, 37, and 38, 
art. 1, ch. 94, Gen. St. Ky. —A bridge having been constructed over a stream dividing 
two counties in Kentucky — one only having made the contract with the builders— the 
law of Kentucky will not relieve that county of any portion of its obligation on the 
ground that the other county had not formally authorized the work or consented to 
share the cost of it.— Washer v, Bullitt Co., Sup. Ct. U. 8., Sup. Ct. Rep., April 7, 1884. 


—— Construction — Equity — Wages — Damages.—In construing a contract, where 
the exact meaning is in doubt, the language contradictory and obscure, if there are two 
interpretations, one of which establishes a comparatively equitable contract and the 
other an unconscionable one, the former construction should prevail. An objection 
that the recovery sought by the plaintiff is for wages when it should be for damages is 
a forma) and technical objection, and an amendment should be allowed upon the trial. — 
Coghlan v. Stetson, U. S. Cir. Ct. 8. D. N. Y., Rep., April 16, 1884. 


—— Executory — What necessary to constitute.—To constitute an executory con- 
tract (no money having been paid or property transferred), there must be a mutuality 
of promises —a promise for a promise, the one being for the consideration of the other, 
Where an instrument unilateral in form as well as fact is executed by only one party, a 
promise or undertaking on the part of the other party to perform its conditions, will not 
be presumed as an inference of law from the mere fact that the latter received and took 
the instrument into his possession. A promise by one party, where there is no correla- 
tive undertaking or promise by the other party, does not constitute a contract, but is a 
mere offer which may be withdrawn at any time before it is accepted or acted upon. — 
Ellsworth v, South. Minn. Ry. Exten. Co., Sup. Ct. Minn., N. W. Rep., April 19, 1884. 


— Sale — Warranty. —A foreign manufacturer of a superior brand of iron, having sold 
a portion of it to a customer in this country, advised another customer, known to him 
to be a manufacturer of bolts and nuts, to buy of the first customer “ a ton or so for sam- 
ple, should you wish to test the quality with a view to import this year;’’ and such sec- 
ond customer, informing the manufacturer that he had acted on his advice, and finding 
the iron satisfactory for his purpose, ordered twenty tons of the brand. Held, that this 
amounted to a warranty that the twenty tons, which were to be manufactured by the 
plaintiff for the defendant for such use in his business, should be equal in quality to 
such sample. In a suit for the price of a lot of iron manufactured by plaintiff for de- 
fendant, defendant, in case there is a breach of warranty as to the quality of the iron, 
may recoup for such damages as he has sustained, although he has used the iron without 
offering to return it. — Dayton v. Hoagland, Sup. Ot. Ohio, Week. L. B., March 24, 1884. 


— Agreement to pay money to third party — Limitation — Interest on Costs. — 
Where a bridge company, owning a toll bridge, sells it, under authority of the law, to 
the commissioners of a county for a consideration, in money, paid to a controlling 
stockholder of the company, who, to induce, and as part consideration of, the purchase, 
gives his bond for the use and benefit of the county, conditioned, among other things, 
“ to pay off all liens and debts, whether in judgment or otherwise, existing against said 
bridge,” a judgment creditor of the company, who had an execution lien upon the 
bridge at the date of the bond, may recover the amount of his judgment thereon against 
the obligor. The statute of limitations does not interpose a bar to recovery upon such 
an instrument within fifteen years from the accruing of the cause of action uponit. In 
an action to recover the amount of a judgment theretofore rendered, the plaintiff is 
entitled to recover interest upon the costs adjudged to him, from the date of the orig- 


inal judgment to the time of recovery. — Emmett v. Brophy, Sup. Ct. Ohio, Ohio L. J., 
April 5, 1884. 


— Option contracts— Warehouse receipts.—A contract for a future delivery of 
grain, where neither party intends that the article sold shall be delivered, but that a 
settlement is to be made according to the difference in the market value, is a gambling 
contract, and void. But the intention of only one of the parties that there shall be no 
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delivery, not communicated to the other, does not make the contract illegal; nor does 
the fact that the purchaser is required to put up a margin as security; nor that the ratio 
of damages agreed upon in case of a breach is the difference between the contract 
price and the market value; nor that the seller has an option as to the precise time of 
delivery only, the legal effect of the agreement being that delivery must be made within a 
limited period. Warehouse receipts are negotiable by delivery, and, where their in- 
tegrity is not impeached, are sufficient evidence of property, and of the holder’s own- 
ership therein. — Wall v. Schneider, Sup. Ct. Wis., Am. L. Rec., May, 1884. 


CONVERSION. — To recover value of saw-logs — Nonsuit. — Possession of the property 
under claim of title at the time defendant took the same is all thatis necessary to be 
shown to recover against a mere trespasser, or one not acting under or by authority of 
the realowner. Held, that as the evidence does not show affirmatively that defendant 
was acting for or on behalf of the former owner of the logs when he took them from the 
possession of plaintiff it was error to nonsuit plaintiff.— Emerson v. Thompson, Sup. 
Ct. Wis., Wis. Leg. N., March 12, 1884. 


—Real estate agent no right to lien on deed of land placed in his hands for 
sale.— A real estate broker has no lien on a deed and plan placed in his hands for the 
sole purpose that he shall undertake to sell the property therein referred to for his 
charges and expenses in attempts to make the sale. The refusal of the defendant to 
deliver the plan and deed until his charges were paid amounts to a conversion, and on 
trover for the same the said charges can not be set-off. — Arthur v. Sylvester, Sup. Ct. 
Pa., Leg. Int., March 21, 1884. 


— Certificates of stock — Evidence of — Demand and refusal -—-Measure of dam- 
ages. —Trover will lie for conversion of a certificate of stock ; and it seems that plaintiff 
may count upon the conversion of the shares as well as upon that of the certificate. 
Withholding possession of a certificate of stock can not amount to a conversion of the 
stock itself, so long as the certificate is not indorsed; but it may amount to a technical 
conversion of the certificate. Conversion is not rily the plete and absolut 
deprivation of the property, but may be a partial or temporary deprivation, the owner 
retaining possession or regaining it, the difference is only a question of damages which, 
in the latter case, are usually less than the whole value of the property. Demand and 
refusal do not of themselves constitute a conversion, but are evidence thereof for a 
jury. The measure of damages for the conversion of a mere certificate of stock, can not 
be placed at the value of the shares which it represents, if the ownership of the shares 
themselves is not affected. — Daggett v. Davis, Sup. Ct. Mich., Cent. L. J., April 25, 
1884. 


CoPprkIGHT. — Infringement — Reprint of portion of copyrighted work —‘“‘ — 
Injunction — Damages.— The owner of a copyright has the sole liberty of publishing 
and vending the copyrighted book, and a work which contains a reprint of material por- 
tions thereof is an infringement of the copyright, irrespective of the intention of the 
person publishing the reprint, and the fact that the infringement is contained in a work 
which is, and professes to be, a “ key” to be used in conjunction with the copyrighted 
book will not take away from it the character of an infringement. Where an infringe- 
ment is shown an injunction will issue against it without proof of actual damage. — 
Reed v. Holliday, U. 8. Cir. Ct. W. D. Pa., Rep., March 12, 1884. 


— Photographs — Author— Registration. — The author of a photograph is the person 
who most effectively contributed to the result, that is, the person who directed his mind 
towards and superintended the particular arrangements which actually resulted in the 
formation of the picture, and who that person is is a question of fact in each particu- 
lar case.— Nottage v. Jackson, Ct. App. Eng., Rep., March 12, 1884. 


— Sufficient notice — Photographs — Author. — It is a sufficient notice of copyright to 
put upon the printed matter the word “ copyright,” the year, and the name of the author 
or proprietor of the work; and his Christian name need not be used. A photographer 
as to his original intellectual conceptions in the production of a photograph is an 
author under the eighth section of the first article of the Federal constitution securing 
exclusive rights to authors and inventors for their “ writings and discoveries.” — Bur- 
row-Giles Lith. Co. v. Sarony. — Sup. Ct. U. 8., Rep., April 16, 1884; Cent. L. J., May 2, 
1884; Ch. Leg. N., April 19, 1884; Daily Reg., April 19, 1884. 
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CoRPORATIONS. — Stockholders — Assignment — Unpaid subscriptions to stock, — 
Where a corporation has made an assignment for the benefit of its creditors, and the 
assignees have notified a stockholder to pay the unpaid subscription due on his Stock, 
the action of the assignees is equivalent to a formal assignment of the officers of the 
bank, and the assignees may recover the amount of such unpaid subscription in an 
action of assumpsit brought by the corporation to their use. — Yaeger v. Scranton Trust 
Co., etc., Sup. Ct. Pa., W. N. C., April 17, 1884. 


—— Ultra Vires— Purchaser of another corporation— Mortgage bonds in pay- 
ment. — Complainant, a corporation, accepted a conveyance of all the property ofa 
pre-existing corporation, and in consideration therefor issued its mortgage bonds, 
Held, that even though complainant had transcended its charter powers in creating the — 
mortgage bonds, it cannot be permitted to retain the benefits of its purchase and at the 
same time repudiate its liability for the purchase price. — Memphis and Little Rock R. 
R. Co, v. Dow, U. 8. Cir. Ct. 8. D. N. Y., Rep., April 2, 1884. 


—— Private corporation — Mechanic's lien. — A corporation organized under the gen- 
eral law of 1874, to do business as a storage and grain elevator company, is a private 
corporation, and is subject to the mechanic’s lien law.—Girard Point Storage Co. v, 
Southwark Foundry & Machine Co., Sup. Ct. Pa., Leg. Int., May 9, 1884. 


— Stock — Title —Theft. — Where stock of an incorporation stands on the books in the 
name of A., and the stock is owned by B., and the certificate, though properly indorsed, 
is stolen from B. without his fault, the thief can pass no title, and B. may pursue his 
property and recover it. — Barstow v. Savage Mining Co., Sup. Ct. Cal., Rep., March 5, 
1884; Col. L. Rep., March 13, 1884. 


—— Insolvency of— Mortgage by. — The fact of the insolvency of a corporation at the 
time of the making of a mortgage by it, is not conclusive evidence that the mortgage 
was made incontemplation of insolvency,so as to bring it within the statute which 
makes it unlawful for any incorporated company “ to make any transfer or assignment 
in contemplation of the insolvency of such corporation.” The act must have been done 
because of existing or anticipated insolvency, or it is not prohibited. — Paulding v. 
Chrome Steel Co., Ct. App. N. Y., Daily Reg., March 4, 1884. 


— Mandamus— Election of officers — Charter— Amendment of.— Mandamus is 
the proper remedy to issue at the instance of a stockholder of a private (as well asa 
public) corporation to compel the officers to hold an election for new officers. Where 
the Legislature amends the charter of a corporation by taking away the night of the 
stockholders generally to elect officers and conferring that right on a few, and the cor- 
poration refused to accept such amendment and even rejected it by a vote of its directors, 
held, that the corporation is not bound by the amendment and the courts can not com- 
pel it to hold an election of officers under the amendment. — Orr v. Bracken Co., Ct. 
App. Ky., Ky. L. Rep., March, 1884. 


— Misuse of charter. —A railroad corporation assumes the performance of duties for 
the benefit of the public generally. When such corporation, for a period of five 
years, fails to construct the line of railroad named in its charter, but condemns private 
property and constructs a railroad wholly unsuited to the wants of the public, and for 
the benefit only of coal mines, owned and operated by the principal corporators and 
stockholders of such railroad company, it is a misuse of its corporate powers, fran- 
chises and privileges. — State v. Hazleton & Lertonia Ry. Co., Sup. Ct. Com. Ohio, Week. 
L. B. (Supp.), March 24, 1884. 


— Method of computing taxation. —In making an assessment for taxes against acor- 
poration on account of its capital stock, the amount should be determined by deducting 
the actual value of its real estate from the value of its capital stock, and not deducting 
the estate from the nominal amount of capital and then adding to the balance the 
amount of premium on the stock.— People ex rel. v. Commissioners, Ct. App. N. Y., 
Daily Reg., April 29, 1884. 


— Provisions of charter as to investment of funds—Loan on mortgage.— 
Although the charter of a life insurance company, provided that its “ capital stock and 
funds shall be invested either in loans upon bonds and mortgages upon real estate of 
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double the value of the debt secured, or in loans upon or purchase of United States 
stocks and bonds, bank stocks, or stocks and bonds issued by any of the States of this 
Union, or by municipal or other corporations,” a mortgage to such company, upon land 
in Ohio, made, acknowledged, attested, delivered and recorded, as required by the stat 
utes of Ohio, securing a promissory note, given in consideration of a loan of its funds 
made by the company, is valid; and, after condition broken, may be enforced at the 
suit of the company. — First Nat. Bank v. Life Ins. Co., Sup. Ct. Com. Ohio; Ohio L. J., 
May 3, 1884. 


— See MANDAMUS; QUO WARRANTO. 


CORPORATIONS (MUNICIPAL).—Duty to keep public ways in repair—Liable for 
damages resulting from failure — Negligence. — Under the laws of Colorade, 
an implied liability rests upon municipal corporations to keep in repair the streets 
and bridges within their corporate limits; and actions lie against them at the 
suits of individuals for special damages suffered in consequence of their failure 
to do so. When municipal corporations are invested with exclusive authority and 
control over such streets and bridges, with power for raising money for their 
construction, improv: t, and repair, a duty arises to the public — whether expressly 
enjoined in the charter or not—to keep them in a reasonably eafe condition for 
the ordinary mode of use to which they are subjected, a corresponding liability 
rests upon such corporations to respond in damages to those injured by a neglect 
to perform the duty. When the measure of duty is ordinary and reasonable care, 
the question of negligence is always one for the jury to determine. When the 
plaintiff has made a prima facie case, the court will not take it from the jury. —City of 
Denver v. Dunsmore, Sup. Ct. Col., Col. L. Rep., May 1, 1884. 


— Not liable for simply failing to provide drainage of surface water.— Where a 
municipal corporation provided asystem of drainage which at the same time was 
amply suflicient, but by the improvement of lots by individual owners thereof such 
drainage becomes insufficient to save vacant lots from overflow in time of severe rain 
storms, a purchaser of one of such vacant lots who, with knowledge that the lot is 
subject to overflow at such times, erects thereon a building, can not maintain an action 
against the city for damage caused by such overflow, but must protect his own property 
from the same. —City of Springfield v. Spence, Sup. Ct. Ohio, Week. L. B., March 17, 
1884. 


— See TAXATION. 


CRIMINAL LAW. — Burglary — Indictment —Intent. — An indictment for burglary is not 
fatally defective because it fails to state that the offense was committed “ feloniously ” 
and “‘burglariously.” An indictment for burglary to commit theft of certain property 
which fails to charge the taking, or the intent to take, the property from the possession 
of the alleged injured party or his agentis fatally defective. Mere entry of a house 
without intent to commit a felony is not burglary. Hence the indictment charging 
burglary should describe the particular offense with all its statutory ingredients. — 
Reed v. State, Sup. Ct. Texas, Rep., March 5, 1884. 


—Practice— Motion of defendant for new trial granted — Entry of nol. pros. — 
Retrial on new information.— After a new trial is granted on the motion of the 
defendant in a criminal case, the attorney for the State, with the consent of the court, 
has the authority to enter a nol. pros. without prejudice to any fresh prosecution. 
Thereafter, the defendant may be put upon his trial and convicted upon a new informa- 
tion charging the identical offense set forth in the prior information. —State v. Rust, 
Sup. Ct. Kan., Pac. Rep., April 10, 1884. 


—Information — Misstatement of date in —Objection to evidence. — Where an 
information filed February, 1883, charged in the past tense that defendant did, in Decem- 
ber, 1883, commit an assault with intent to kill, to which information defendant pleaded 
not guilty, and, after a jury had been impaneled and sworn, he objected to the intro- 
duction of any testimony, on the ground that the time charged was subsequent to that 
of the filing of the information, held, that the court did not err in permitting the county 
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attorney to amend the information by changing the figure 3 to 2, so as to show a date 
anterior to that of the filing of the information. Such a change is not one working 


prejudice to the substantial rights of the defendant. — State v. Cooper, Sup. Ct. Kan., 
Pac. Rep., April 10, 1884. 


— Surplusage as to averment of date — Construction of information. — Where an 
information for murder alleges the offense was committed “on or about the eleventh 
day of August, 1882,” the words “or about,” in view of the provisions of our criminal 
code, may be treated as surplusage. Where aninformation alleges that one H., on 
August 11, 1882, at and within the county of C., with a deadly weapon, to wit, a large 
knife or dirk, which he, the said H., then and there held in his hand, and then and there 
did strike at and upon the body of one B., and did then and there willfully, deliberately, 
and premeditatedly, and with malice aforethought, cut and stab the said B. in the 
abdomen, thereby inflicting upon the body of the said B. one certain mortal wound, 
whereof he, the said B., then and there died; wherefore, it is hereby charged that the 
said H., on August 11, 1882, at and within the county of C. and State of Kansas, did will- 
fully, feloniously, deliberately, and premeditatedly kill and murder the said B. contrary 
to the statute in such case made and provided, and against the peace and dignity of the 
State of Kansas, and is therefore guilty of the offense of murder in the first degree: 
held, the information is sufficient, as against a motion in arrest of judgment, to sustain 
a conviction of murder in the second degree. — State v. Harp, Sup. Ct. Kan., Pac. Rep., 
April 10, 1884. 


—— Indictment — Evidence. — An indictment for a statutory offense is sufficient which 
charges the offense in the language of the statute, or so plainly that the nature of the 
offense can be easily understood by the jury. Anindictment charging that the defend- 
ant did * counterfeit and forge the handwriting of another * * * to a promissory 
note * * * with the intent todamage and defraud” the said persons, is good, under 
the latter clause of sect. 755, General Statutes, without the word “‘feloniously.”” Upon 
the trial of one indicted for forgery,it is not error to admit evidence tending to prove 
that defendant altered or passed the forged instrument. Such evidence is proper as 
showing the intent with which the handwriting was forged. —Cohen v. People, Sup. Ct. 
Col., Col. L. Rep., April 17, 1884. 


— Challenges of juror — Charge of court—Confessions — Admissibility of — Ex- 
post facto law. — The trial, in Utah, by triers appointed by the court, of challenges of 
proposed jurors, in felony cases, must be had in the presence as well as of the court as 
of the accused; and such presence of the accused can not be dispensed with. Where, 
under the statute, it is for the jury to say whether the facts make a case of murder in 
the first degree or murder in the second degree, it is error for the court to say, inits 
charge, that the off » by wh ver committed, was that of murder in the first 
degree. A confession freely and voluntarily made is evidence of the most satisfactory 
character. Butthe presumption upon which weight is given to such evidence, namely, 
that an innocent man will not imperil his safety or prejudice his interests by an untrue 
statement, ceases when the fessi ppears to have been made, either in conse- 
quence of inducements of a temporal nature held out by one in authority, touching the 
charge preferred, or because of a threat or promise made by, or in the presence of, such 
person in reference to such charge. A confession made to an officer will not be 
excluded from the jury merely because it appears that the accused was previously 
in the custody of another officer, and the court will not as a condition precedent 
to the admission of such evidence, require the prosecution to call the latter, unless 
the circumstances render it probable that the accused held a conversation with 
the first officer upon the subject of a confessién, or justify the belief of collusion 
between the officers. A statute which simply enlarges the class of persons who may 

competent to testify, is not ex post facto in its application to offenses previously 
committed; for it does not attach criminality to any act previously done, and which 
was innocent when done, nor aggravate past crimes, nor increase the punishment 
therefor; nor does it alter the degree, or lessen the t or e of the proof 
made necessary to conviction for past offenses. —Hopt v. People, Sup. Ct. U. S., Ch. 
Leg. N., May 3, 1884. 
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CRIMINAL Law —Continued. 

— Intent — Selling liquors.—The owner of a liquor-bar is liable if itis opened by a 
clerk for the sale of liquor on Sunday, contrary to the statute, notwithstanding it 
was opened without his knowledge or consent. In such cases criminal intent is not 
essential to the offense.— People v. Roby, Sup. Ct. Mich., Rep., May 14, 1884. 


DAMAGES.— Voluntary fight— Recovery of damages.-—:-When two parties fight vol- 
untarily, either party may recover from the other the actual damages suffered, and the 
consent of the plaintiff to fight will not bar his action to recover, since the fighting is 
unlawful. —Shay v. Thompson, Sup. Ct. Wis., N. W. Rep., March 8, 1884. 


— Assault and battery — Pleading —Damages—Coincidence.—In an action in 
damages for assault and battery, it is not necessary to state specially a damage which 
is the natural consequence of the battery. The pecuniary circumstances of the parties 
may be considered by the jury in fixing the damages in such cases. A witness called to 
prove character, either good or bad, should be interrogated as to his means of knowl- 
edge of the general reputation of the person in question among his neighbors, and what 
that reputation is. The evidence must be confined to general reputation. — Sloan v. 
Edwards, Ct. App. Md., Rep., March 12, 1884. 


—Contract rescinded — Money expended — Profits. — Where one party to a contract 
has rescinded it, the other party can recover for all necessary outlays, reasonably in- 

}» curred less the cost of material on hand, and for all the profits which may be ascertain- 
able; and that he cannot or does not show any profits will not prevent a recovery for 
money expended under the contract.—U. S. v. Behan, Sup. Ct. U.S., Rep., March 
19, 1884. 


—Telegraph message—Failure to deliver— Measure of damages. — Where A. 
telegraphed B. if the latter desired a position to come by first train, and the company 
failed to deliver the telegram, held, B. could only recover to the amount of time lost in 
going to and returning from the place where the position was to be had, and reasonable 
expenses of such trip.—Telegraph Co. r. Connelly, Ct. App. Texas, Cent. L. J., April 
25, 1884; Ohio L. J. April 5, 1884. 


— See COMMON CARRIER; CORPORATIONS ; EXEMPTIONS; LIBEL; MALICIOUS PROSECU- 
TION — RAILROADS. 


DEED.—In fee to trustee to secure debt—Construction of contract — Rights 
of parties. — The owner in fee of real estate conveyed the same to a trustee to secure 
adebt to athird person. After the granting clause to the trustee in fee, there was a 
condition that if the debt was paid at maturity the conveyance was to be void, other- 
wise the trustee was authorized to sell the land at public sale to pay the same. Held, 
this was a deed of trust in the nature of a mortgage, and not an absolute conveyance in 
trust to secure the debt. The legal title remains in the grantor or mortgager in posses- 
sion after default, subject to the right of the trustee or creditor to enforce the condition, 
of the mortgage. A judgment against the grantor who r ins in pc ion of the 
premises with the acquiescence of the mortgagee, after default, is a lien on the premises, 
subject to such mortgage.— Martin v. Alten, Sup. Ct. Ohio, Ohio L. J., March 29, 1884 ; 
Week. L.B. (Supp.), March 31, 1884. 


— Testamentary — Delivery. — A., having executed in due form a deed of real estate 
to his son, said to B.: “‘ Take this deed and keep it. If I get well I will call forit. If I 
don’t, give it to Billy,” the grantee. A. was then ill and died within a few days there- 
after of the same illness, and B. then handed the deed to the grantee, who caused it to 
be recorded. Held, that this did not constitute a delivery, and the instrument was in- 
valid as a deed. — Williams v. Schatz, Sup. Ct. Ohio, Ohio L. J., March 29, 1884. 


— Construction of— Conditional deed.—In a certain writing under seal, W. for the 
consideration therein mentioned covenanted and agreed for himself, his heirs, execu- 
tors and administrators, with B., M. and M., their heirs and assignees, that he would 
when thereunto required by them, their heirs or assigns, by such deed or deeds of con- 
veyance as they or their counsel learned in the law should advise, well and sufficiently 
grant, convey and assure unto them, their heirs and assigns, in fee simple, clear of all 
incumbrance, in trust for the sole use of a company which might thereafter be formed 
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DEED — Continued. 
for the purpose of bringing a supply of water into the borough of Columbia, a certain 
piece of ground for a reservoir, to contain water, sufficiently large for that purpose,and not 
exceeding sixty feet square, describing the fleld in which it should be located. In con. 
sideration whereof the grantees therein named, for themselves, their heirs and assigns, 
covenanted and agreed to give, grant and assure unto W., his heirs and assigns, when 
the said reservoir should be erected, the privilege of erecting a hydrant at said reser. 
voir at his own expense and for his own use, and should have a supply of water there- 
from sufficient to water his cattle or stock, or for the use of a family at all times when 
the same should be in repair or water sufficient be therein. Held, that a fee simple 
without condition was granted. — First Meth. Church v. Prest. Old Columbia Public 
Ground Co., Sup. Ct. Pa., Leg. Int., April 18, 1884. 


— Boundaries — High and low water mark—‘“‘ Privilege of shore.’’— The de- 
scription in a deed bounded |the premises on one side by the shore of the sea at high 
water mark and then added the words “ including all the privilege of the shore to low 
water mark.” Held, that the fee in the land between high and low water mark passed 
to the grantee. — Dillingham v. Roberts, Sup. Jud. Ct. Me., Rep., March 5, 1884. 


— Absolute on face — Mortgage — Evidence. — A deed absolute on its face, given by 
A. to B. for real estate therein described, and a bond given by B. to A., agreeing to con- 
vey to A. aportion of the same property ata stipulated time, although given on the 
same date and for the same price, if not intended to be a mortgage or security for 
money by the parties themselves and not appearing to be such on the face of the instru- 
ments will be held, an absolute bargain and sale, and not a mortgage. The intention of 
the parties is to be ascertained — First, from the instruments themselves ; secondly, from 
parol testimony, and when ascertained, will be carried out by the courts. — Winters v. 
Swift, Sup. Ct. Id., Pac. Rep., March 13, 1884. 


DOwER. — Bar — Divorce — In territory. — A decree of divorce from the bond of matri- 
mony, obtained by a husband in a territorial court, upon notice to his absent wife by 
publication insufficient to support the jurisdiction to grant the divorce under the stat- 
utes of the territory, as repeatedly and uniformly construed by the highest court of the 
State after its admission into the Union, is no bar to an action by the wife, after the 
husband’s death, in the Circuit Court of the United States, to recover such an estate in 
his land as the local statutes give to a widow. — Cheely v. Clayton, Sup. Ct. U. S., Rep, 
May 14, 1884. 


EASEMENT. — Right of way — Enclosure of by owner of soil.— Where plaintiffs are 
in possession of a piece of land, over which defendants have a right of way, and plain- 
tiffs inclose same, defendants, while having a remedy in law for the obstruction, have 
no right to enter forcibly to remove it and to detain the possession with strong hand. 
An easement does not divest the owner of the soil of the possession thereof, nor does 
the right of way confer any “‘ possession” on parties using the easement, as against 
such owner. — Lachman v. Barnett, Sup. Ct. Nev., Pac. Rep., March 13, 1884; West Coast 
Rep., March 20, 1884. 


—Pipes sunning through another’s land—Right to repair— And to enter on 
land to do so.—The right of one proprietor toan uninterrupted flow of water, by 
means of pipes which run through the land of another, carries with it the right to enter 
upon that land for the purposes of cleansing and repairing, or otherwise for the pre- 
servation of the pipes; and the court will grant an injunction to restrain the servient 
owner from the commission of any act which causes the dominant owner greater 
difficulty and expense in the exercise of his rights, or which, if suffered, might mater- 
ially affect his rights in future. — Goodhart v. Hyett, High Ct. Chan. Eng., Am. L. Reg., 
April, 1884. 


ECCLESIASTICAL Law. —Title—Catholic bishop — Right of congregation to tear 
down church — Injunction. — Where a Catholic bishop holds church property by a 
deed in fee simple, though he may not, under the church regulations, dispose of the 
same, and appropriate the proceeds, still he has such a sole ownership in the property 
that the possession is his as a matter of law, and the congregation who voluntarily con- 

tributed to build the church have no right to tear it down, in opposition to the wishes 
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ECCLESIASTICAL Law —Continued. 
of the bishop, because it is out of repair. — Heiss v. Vosburg, Sup. Ct. Wis., N. W. Rep., 
March 8, 1884. 


EJECTMENT. — Impeachment of deed-- Direct proceedings therefor. —In an action 
at law for the possession of real estate, being part of a town site on the public domain, 
a deed which is regular upon its face, is not impeachable for failure to comply with any 
of the preliminary requisites to the execution thereof, no such issue being raised by the 
pleadings. The presumption obtains, that the officer empowered by law to make the 
grant, did his duty in all respects, and required the grantor to show by legal proofs that 
he had complied with all the rules and regulations necessary to entitle him to the deed; 
the case being analogous to grant of a patent by the land department of the govern- 
ment. If a deed has been executed in such case by the person named by the law to 
make conveyances, to one not entitled to it, the remedy of the injured party is a direct 
proceeding to set it aside, or for other equitable relief consistent with the facts and 
circumstances of the particular case. Such deed is not void, but only voidable. — 
Downing v. Bartels, Sup. Ct. Col., Col. L. Rep., April 3, 1884. 


ELECTION. — Contest as to — Notice of— Time forissuing summons. — Where it was 
proposed to test the election of a person who had been declared elected to the office 
of county treasurer, and the statement in writing of the grounds of the contest was filed 
with the clerk of the proper court on the last day limited by the statute, but not until 
after six o’clock p. m. of that day, it was held, the filing of the statement was in apt 
time. In a proceeding to contest such an election, the filing with the clerk of the state- 
ment in writing, as required by the statute, is the commencement of the suit, so that it 
is not essential, in order to preserve the right of the contestant to proceed, that the 
summons should be issued within the thirty days limited for the filing of the statement, 
but it may as well be issued after that time has expired. Where a person is required to 
take action within a given number of days in order to secure or assert a right, the 
“day” is to consist of twenty-four hours, — that is the popular, and the legal sense of 
the term, —so that if the act be done on the last day limited, if it be done at any time 
before twelve o’clock at midnight, that will be sufficient. — Zimmerman rv. Cowan, Sup. 
Ct. Ill., Leg. Adv., May 6, 1884. 


EQUITABLE ASSETS. — Creditor’s bill to create lien on — Preference among judg- 
ment creditors. — To constitute equitable assets, the trust imposed by the party or by 
the court must be for the benefit of creditors generally. The filing of a bill by an execu- 
tion creditor to subject the equity of the debtor in his life-time, creates a lien, and gives 
him a legal preference. The filing of a bill in cases of equitable execution is the 
beginning of executing it. The creditor whose legal diligence has pursued the property 
into court is entitled to preference as the reward for his vigilance.—Commrs. 
Freedman’s & Co. v. Earle, Sup. Ct. U. S., Sup. Ct. Rep., April 7, 1884. 


Equity.—Receiver— Railroad Company—Liability of both—Practice.—A re- 
ceiver 1s not personally liable for the torts of his employes; it is only when he commits 
the wrong himself that he is personally liable. Proceedings against a receiver for the 
torts of his employes, is in the nature of a proceeding in rem, and renders the property 
held by him as receiver liable in compensation for such injuries. A railroad company is 
not liable for injuries inflicted by a receiver or his servant, while its property was in the 
possession of a receiver, and when it was out of the possession of the property and had 
no control over it. After entering an order discharging a receiver, and directing him to 
turn over fhe property in his hands to the defendant corporation, and which order was 
complied with by the receiver, the court can not, after the adjournment of the term at 
which the order was made and entered of record, in any way alter, change, modify or 
expand the decree discharging the receiver, and again obtain jurisdiction over the prop- 
erty and funds which it had by its decree ordered the receiver to turn over to the cor- 
poration. — Davis v. Duncan, U. S. Cir. Ct. 8. D. Miss., Cent. L. J., March 28, 1884. 


— Specific performance — Bill to enforce. — While, in legal contemplation, two per- 
sons may make a contract that would be enforced at law, yet, if it should seem probable 
from the facts of the case that the parties did not in fact and in equity agree to the same 
thing, the supposed contract would not be decreed in equity to be enforced specifically. 
Therefore, where the facts are such that in law it would be held that a contract of pur- 
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Equity —Continued. 
chase and sale of a piece of land was made for the sum of $2,000, but in all probability 
the vendor at the time did not believe that he was making a contract to sell the land for 
that sum, but believed he was making a contract to sell the land for the sum $2,100 a 
specific performance of the contract will not be decreed in equity against the vendor on 
the tender by the vendee of $2,000.—Burkhalter v. Jones, Sup. Ct. Kan., Pac, Rep., May 
1, 1884, 


— On behalf of vendor — Stoppage in transitu. — Equity will interfere in behalf of 
the vendor to enable him to enforce his right of stoppage in transitu if it be necessary for 
the protection of the lien and the goods. —Strahlheim v. Wallack, N. Y. Com. Pleas, Alb. 
L. J., March 22, 1884. 


EstToPprEL.— Married woman.—lIn a suit on a note against the makers A. and B. his wife 
and C, their surety, personal judgment was rendered against all without it appearing 
that B. was a married woman. But C. knowing this fact paid off the judgment, had it 
assigned to him and brought suit on it to subject the wife’s land. Held, she was not 
estopped from pleading her coverture in this action as C. was cognizant in the original 
action that she was a married woman and therefore acted with knowledge and could not 
claim to have been misled to his prejudice. — Price v. Keeney, Ct. App. Ky., Ky. L. Rep., 
April, 1883. 


—— See BONDS (MUNICIPAL) ; JUDGMENT. 


EVIDENCE. —Deed— Presumption in favor of certificate of acknowledgment. — 
In a suit to set aside a deed of trust executed to secure the payment of a note signed by 
husband and wife, and the acknowledgment of which was certified as required by law, it 
was in proof that the wife signed the note and the deed, having an opportunity to read 
both before signing them; she was before an officer competent to take her acknowledg- 
ment, and he came into her presence, at the request of the husband, to take it; and she 
knew, or could have ascertained, while in the presence of the officer, as well to what 
property the deed referred as the object of its execution. Held, that the certificate must 
stand against a mere conflict of evidence as to whether she willingly signed, sealed and 
delivered the deed, or had its contents explained to her by the officer, or was examined 
privily and apart from her husband; and that even if it be only prima facie evidence of 
the facts therein stated, it cannot be impeached, in respect to those facts, except upon 
proof which clearly and fully shows it to be false or fraudulent. — Young v. Duvall, Sup. 
Ct. U.S., Alb. L. J., March 15, 1834. 


— Book entries — Prima facie proof.— Where a plaintiff sought to introduce in evi- 
dence the account-books of a partnership, containing entries of charges against defend- 
ant, which appeared to be original entries made in the usual course of business as the 
transactions occurred, some of which were in the handwriting of an absent partner, but 
which were chiefly made by the partner by whose oath the books were verified (both 
being authorized to make such entries), held, a course of dealing between the parties 
being shown, that the books were properly admissible as prima facie evidence, though 
the absent partner chiefly made the sales to defendant, and the other partner was not 
able to identify particular sales. — Webb v. Michener, Sup. Ct. Minn., N. W. Rep., May 10, 

1884, 


—— Communication to public prosecutor privileged.— A communication made toa 
State’s attorney, in Illinois, his duty being to “commence and prosecute” all criminal 
prosecutions, by a person who inquires of the attorney whether the facts communicated 
make out a case of larceny for a criminal prosecution, is an absolutely privileged com- 
munication, and can not, in a suit against such person to recover damages for speaking 
words charging larceny, be testified to by the State’s attorney, even though there be 
evidence of the speaking of the same words to other persons than such attorney. — Vogel 
v. Genaz, Sup. Ct. U. S., Alb. L. J., March 22, 1884. 


—— See DAMAGES; DEED; JUDGMENT; MARRIED WOMAN; PARTNERSHIP; WARRANTY. 


EXECUTION. — Sale under — Mode of sale by sheriff. — Where there is no fraud, a sale 
by the sheriff of goods in lots, as directed or assented to by both plaintiff and defend- 
ant, is not such a lumping sale as will avoid it. A general creditor who has no execution 
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EXECUTION — Continued. 
at the time of sale cannot complain of such mode of selling, in the absence of fraud. — 


Yost v. Smith, Sup. Ct. Pa., Leg. Int., April 25, 1884; Leg. Adv., April 29, 1884; Rep., May 
14, 1884. 


—Sale under— Notice promised by sheriff — Promised to plaintiff's attorney — 
Failure to give. — At the instance of plaintiff, who held a judgment, an execution was 
issued and placed in the hands of the sheriff for service, but before the execution was 
issued, the sheriff, at the request of attorney for plaintiff, agreed to give him special 
notice of the time fixed by the sheriff for the sale of the property, so that he might 
appear and bid on the property if he desired, the attorney intending that the property 
should not be sold for less than the amount of the judgment. The sheriff, after receiv- 
ing the execution, gave due notice of the sale, as required by law, but did not give any 
special notice to attorney for the plaintiff. Plaintiff’s attorney, had no knowledge of 
the sale until after it occurred, and no person representing plaintiff was present at the 
sale. Afterwards plaintiff moved the court to set aside the sale, upon the grounds: 
inadequacy of the price, and the failure of the sheriff to give the special notice to the 
attorney for the plaintiff of the time fixed by the sheriff for the sale of the property; 
and at the same time he offered to bid on the property, if the sale were set aside and 
another sale ordered, a largersum. The purchasers moved the court to confirm the 
sale. The defendant did not make any motion, nor did he make any appearance in the 
case. The court overruled the motion to set aside the sale, and, on the purchasers’ 
motion, confirmed the sale. Held, noterror. It was the duty of the plaintiff to know 
when the sale occurred, and it was no part of the official duties of the sheriff to give 
special notice to the attorney for the plaintiff. —-Keene Five Cent Sav. Bank v. Marsh, 
Sup. Ct. Kan., Pac. Rep., April 24, 1884. 


— See INJUNCTION. 


EXEMPTION. — Right of debtor to select property or its proceeds — Evidence — 
Damages.— Where a judgment debtor has property, of which a certain amount is 
exempt, the officer is required to levy on all of such property, and let the debtor select 
to the amount exempt. If the officer levy upon and sell certain of such property, giving 
the debtor no opportunity to select before sale, he may elect to take the property sold 
and sue for its value. In such acase it is not error to exclude evidence that the debtor 
had other property besides that which was sold, which he might hold as exempt. The 
object of even exemplary or punitive damages is to compensate the plaintiff for the 
tort, according tothe circumstances of its commission; and an instruction which is 
calculated to lead the jury to suppose that, besides compensating the plaintiff, they may 
punish the defendant, is erroneous. —Stillson v. Gibbs, Sup. Ct. Mich., N. W. Rep., 
April 19, 1884. 


EXTRADITION.— Habeas corpus— Federal and State courts — Conclusiveness of 
Governor's certificate — Fugitive from justice.—An arrest by an agent of the 
Governor of one State who has required the Governor of another to surrender to hima 
fugitive from justice, is in no sense an arrest by the Federal government. The State 
courts may inquire by habeas corpus into the validity of the arrest. While the certificate 
of the Governor as to the finding of the indictment cannot be disputed, the prisoner may 
disprove the statement that he is a fugitive by evidence that he was never in the State 
wherefrom the requistion has come, although such evidence also tends to prove that the 
indietment was unfounded.—Mohr’s Case, Sup. Ct. Ala., Cent. L. J., March 28, 1884; 
Rep., April 23, 1884. 


FORCIBLE DETAINER. — Lease— Statute of frauds.-—At common law a tenant, at will 
or by sufferance, was not entitled to any notice to terminate such tenancy, but by 
statute he is entitled to one month’s notice. At common law a tenant from year to year, 
was entitled to six months’ notice to terminate such tenancy; and this has not been 
changed by statute. Sueh tenancy, from year to year, is not within the statute of 
frauds.— Brown v. Kayser, Sup. Ct. Wis., Wis. Leg. N., March 27, 1884. 


FRAUD. —See MORTGAGE (CHATTEL). 
GARNISHMENT. — See PLEDGEOR AND PLEDGEE. 
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HiGHWAY. — Ferry — Franchise for.— A ferry is the continuation of a highway, and can 
not exist independently ef a highway; and where the statutes authorize the courts of a 
State to grant franchises for the establishment of ferries, and provide that the licensee 
shall have the exclusive right to transfer passengers at that place, the court can not after 
issuing a franchise to one person, grant another to a different person to carry pas. 
sengers upon the same avenue of travel, even though the landings of the established 


ferry are not interfered with thereby.— Montgomery v. Multnomah Ry. Co., Sup. Ct, 
Ore., Pac. Rep., April 10, 1884. 


—— See CONSTITUTIONAL Law. 


HUSBAND AND WIFE. — Post-nuptial agreement — Clause against public policy.— 
A post-nuptial agreement between husband and wife, if founded on a proper con- 
sideration and free from fraud or undue influence, will be sustained in equity. a 
wife who has left her husband for cause which justifies such action is not bound to re- 
turn, and in such case her return will be a sufficient consideration to support a promise 
on the husband’s part; and on an agreement which recites a separation and return it 
will be inferred that the leaving was justifiable, unless it be shown to have been other- 
wise. A clause which is against public policy will not vitiate an agreement, if the 
agreement can be performed according to the intent of the parties thereto without in- 
volving the performance of the illegal clause and no attempt is made to enforce the 
same. — Burkholder’s App., Sup. Ct. Pa., Rep., April 16, 1884; Lan. L. Rev., March 31, 1884. 


INFANT.— Liability of, for goods purchased on credit.—An infant who purchases 
goods on credit, and does not return them, is liable for so much of the price as is 
equal to the benefit derived by him from the purchase. The question of the amount of 
benefit received by the infant is one of mixed law and fact, to be found by the tribunal 


trying the facts.— Hall v. Butterfield, Sup. Ct. N. H., Alb. L. J., March 15, 1884; Am. L, 
Reg., April, 1884. 


INJUNCTION. — Fraudulent judgment — Meritorious defense — Purchaser — Execu- 
tion.— A debtor cannot enjoin a judgment against him as fraudulent, unless he avers 
and proves a good defense upon the merits; and a purchaser from him cannot assail 
the judgment for fraud. A judgment entered against a corporation vpon summons 
served on its agent in a foreign State, before the time to answer has expired, the agent 
appearing in court and consenting thereto, is voidable only, and the irregularity will be 
waived unless timely steps are taken to avoid it. Under a statute requiring property 
taken in execution to be sold in such quantities as may be necessary to satisfy the exe- 
cution and costs, the property may be sold in bulk when it is evident that it will not sell 
for more than the judgment debt and cests. A mistake in a sheriff’s certificate of sale 
which is corrected by the public records will not defeat the right of the purchaser at 
the sale. — White v. Crow, Sup. Ct. U. S., Rep., March 12, 1884. 


— See COPYRIGHT. 


INSURANCE (FIRE).— Limitation clause in policy — Declarations in application— 
Warranty.— Suit was begun within the twelve months required by the limitation 
clause, but while pending and after the twelve months had expired, by leave of the 
court the original insured was substituted as the plaintiff in place of the party to 
whom loss was payable. Held, that the limitation clause did not invalidate the con- 
tinuance of the suit, there being no change in the cause of action. The policy declared 
the application and survey a warranty. The application in response to an injury as to 
what were the precise kinds of goods made, stated clothes pins and broom handles but 
failed to make known the fact thata part was also used as a shingle factory. Held, that 
the survey and description were a warranty, and instructions that if the existence of 
the shingle mill materially increased the risk, or if its existence was intentionally sup- 
pressed by plaintiff, knowing it to be material, there could be no recovery, was erro- 
neous. The company was not bound to show that the risk had been materially affected 
by a breach of warranty.— Thomas v. Fame Ins. Co., Sup. Ct. Ill., Ins. L. J., April, 1884. 


— Contract for Insurance— Authority of agent.—In assumpsit on a written con- 
tract, the plaintiff cannot avoid a part of the contract on the ground that his agent, who 
made the contract for him, was not authorized to make that part of it. — Tasker v. Ken- 
ton Ins. Co., Sup. Ct. N. H,, Ins. L. J., May, 1884. 
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— Power of general agent—Cancellation of policy.— An agent with general au- 
thority has power to waive the payment of premiums, in regard to time. Where a com- 
pany insists on a cancellation of the policy, this probably amounts to a waiver of aright 
to require proofs of loss. — Ball & Sage Wagon Co. v. Aurora F. & M. Ins. Co., Sup. Ct. 
Ind., Ins. L. J., May, 1884. 


— See COMMON CARRIER. 


INSURANCE (LIFE). — One having no interest in the life assured can not, for the purpose of 
speculation only, acquire by assignment or otherwise such title to the policy as the law 
will enforce. — Gilbert v. Moose, Sup. Ct. Pa., Ch. Leg. N., March 1, 1884. 


— Wagering policy — Fraudulent assignment of.— Where the assignee of a policy 
of life insurance took the assignment, knowing that the policy had been taken out for 
speculative purposes by persons having no insurable interest in the life insured, and 
brought suit to recover the money paid as consideration for the assignment, on the 
ground that it was fraudulent: held, that he was a party to the fraud, and could not 
recover. — Plattenberger v. Holman, Sup. Ct. Pa., W. N. C., April 10, 1884. 


— Conditions in policy — Forfeiture. — The policy provided that after due payment of 
premiums for two full years a full paid-up policy will be issued, if requested, for as 
many fifteenths as there shall have been complete annual premiums paid; also that the 
premiums should be paid on or before the days when they were due, and in case of vio- 
lation of its conditions it should be void, and all payments forfeited. Held, that failure 
to pay the premiums when due forfeited the entire policy and all right to claim a paid- 
up policy became void. — Smith v. Nat. Life Ins. Co., Ins, L. J., May, 1884. 


— Provisions in policy — Burden of proof. — The policy provided that “ after the full 
amount of two or more annual premiums (including any premium note or notes, with 
the interest thereon)shall have been made in cash, the insured should be entitled toa 
paid-up policy upon default in the payment of any premium or interest. Held, that to 
entitle to a paid-up policy, the full amount of two premiums, including notes and in- 
terest, must be paid in cash. A party who has the burden of the issue can not success- 
fully answer to his adversary’s evidence. A party who admits the claim of his 
adversary, assumes the burden of the issue and undertakes to establish his defense, 
will not hereafter be permitted to question or withdraw such admission, whether his 
defense is assailed by a demurrer to the evidence or not. — Stanley rv. North. West. Mut. 
Life Ins. Co., Sup. Ct. Ind., Ins. L. J., May, 1884. 


— Mutual benefit associations — Good standing — Failure to pay assessments. — 
“Good standing,” within the meaning of the laws of the order of the Knights of Honor 
implies a full and fair compliance with those laws, in the payment of assessments and 
dues. A member who is largely in arrears for assessments and dues is not “in good 
standing” within the meaning of his benefit certificate, and if he dies when so in ar- 
rears, his beneficiary is not entitled to payment of the benefit.— McMurry v. Sup. 
Lodge K. of H., U. 8. Ct. M. D. Tenn., Cent. L. J., May 9, 1884. 


—Mutual benefit society—Construction of certificate— Delivery of— Di- 
rection as to payment.— Henry M. Highland being unmarried, b a 

of a lodge, and upon the face of the benefit certificate of the lodge, indorsed the 
benefit named in the certificate to his sister and this was attested by two witnesses. 
He afterward married, and three months later committed suicide, leaving a wife but no 
child or descendants of a child. The certificate above named was never delivered to his 
sister. The question was whether the wife or sister was entitled to such benefit, the 
wife claiming such indorsement to be a will, and therefore revoked by the marriage. 
Held, that as by the rules of the society a member was to designate to whom the benefit 
should be paid by will, by entry on record book and on face of the certificate, and High- 
land chose the latter, and in view of the special circumstances under which the writing 
was made, to call such an indorsement a will would be something which it did not 
purport and was not intended to be. The fact that the benefit certificate with the 
indorsement on it was never delivered to the sister, but remained in Highland’s posses- 
sion, detracted nothing from the effect of such indorsement as a direction for the pay- 
ment of the money. Held, that the language in the charter that the sum shall be paid 
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to the member's “ family or as he may direct” gives to him the power of absolute di. 
rection to what person or persons that payment shall be made. — Highland v. Highland, 
Sup. Ct. Ill., Ch. Leg. N., May 3, 1884. 


INTERNAL REVENUE. — Notes used for circulation. — Only negotiable promissory notes 
payable in money are subject to taxation as ‘‘notes used for circulation.” — Hollister v, 


Zion’s Co-operative, Mer. Inst., Sup. Ct. U. S., Sup. Ct. Rep., April 7, 1884; Pac. Coast 
Rep., March 13, 1884. 


JUDGMENT. — Partnership — Practice — Index —Notice— Guardian and ward.— 
Where a partner gave a judgment note in the name of his firm for money borrowed by 
the firm, on which judgment was entered and indexed in the firm name only, and subse- 
quently he confessed judgment in the name of the firm to himself as guardian of several 
minors, the latter judgment being properly indexed: held, that he,as guardian, had 
such actual notice of the first judgment as would remedy its defective entry, and entitle 
it to be paid in priority of the judgment confessed to him as guardian. — Hamilton’s 
App., Sup. Ct. Pa., W. N. C., March 13, 1884. 


— Payment — Security for a new loan — Contracts — Estoppel — Evidence. — The 
parties to a judgment may, by agreement inter sese, change the purposes for which it is 
held. A judgment although paid in full, may by contract be kept alive to secure a new 
loan, and parol evidence of such contract is admissible in an action between the parties, 
While such a contract is void as to subsequent lien creditors of the debtor, he himself 
is estopped from denying it. — Peirce v. Black, Sup. Ct. Pa., W. N. C., April 17, 1884. 


JUDGMENT. —Service by publication — No bar to another suit. — In a suit to recover 
land, and to remove a cloud upon the title brought in a court of the State in which the 
land is against W., H. and others, the petition alleged that W. ejected the plaintiff, and 
unlawfully withheld possession from him; that H. set up some pretended claim or title 
to the land; that the other defendants held recorded deeds thereof, which were fraudu- 
lent and void; and that the pretended claims and deeds cast acloud upon the plaintiff ’s 
title. Due service was made on the other defendants; and a citation to H., who was a 
citizen of another State, was published as directed by the local statutes. All the 
defendants defaulted, and upon a writ of inquiry, the jury found that H. claimed the 
land, but had no title of record or otherwise, and returned a verdict for the plaintiff. 
Judgment was rendered that the plaintiff recover the land of the defendants, and that 
the deeds mentioned in the petition be canceled and annulled, and the cloud thereby 
removed, and for costs, and that execution issue for the costs. Held, that this judgment 
was no bar to an action by H. in the Circuit Court of the United States, to recover the 
land against the plaintiff in the former suit. —Hart v. Sansom, Sup. Ct. U. S., Am. L. 
Rec., May, 1884. 


—— See EXECUTION. 


JUDICIAL SALES.— Who may redeem from and within what time — Redemption — 
When sale decreed absolute. — Where the statute authorizes a redemption from a 
sale and a clause in the decree ordering the sale declares the sale shall be absolute, it 
will not bar that right. Where the sale is made under a power, it would be absolute, 
but if made under a decree of foreclosure, or for the payment of money by an officer of 
the law, or by a person appointed by the court to perform that special duty, then the 
right of redemption would exist under the statute in favor of any one to whom the 
privilege is secured. That any decree or judgment creditor of the mortgager may 
redeem from the mortgage sale, when no one having the right to redeem the property 
within twelve months from the date of the sale elects to exercise that privilege, and it 
makes no difference whether the mortgager had conveyed his equity of redemption, or 
whether it had been sold on execution before the foreclosure sale. — Fitch v. Wether- 
bee, Sup. Ct. Ill., Ch. Leg. N., April 19, 1884. 


JURISDICTION. — Of U. 8. Circuit Courts — Original jurisdiction of Supreme Court 
in certain cases — How Congress may modify — Alien consul. — In cases coming 
from the circuit courts, the Supreme Court will determine from its own inspection of 
the record, whether they are of the class excluded by statute from the cognizance of 
thoee courts; this, although the question of jurisdiction is not raised by the parties. 


me @ 


JuRISDICTION — Continued. 


DIGEST OF RECENT CASES. 5d9 


The constitutional grant of original jurisdiction to the Supreme Court of all cases affect- 
ing consuls, does not prevent Congress from conferring original jurisdiction, in such 
cases, also, upon the subordinate courts of the Union. The jurisdiction of the Circuit 
Courts of the United States, of suits by citizens against aliens, is not defeated by the 
fact that the defendant is the consul of a foreign government. The alienage of a 
defendant is not to be presumed, from the mere fact that he is the consul, in this coun- 
try, of a foreign government.—Bors v. Preston, Sup. Ct. U. S., Ch. Leg. N., April 26, 
1884; Rep., May 7, 1884. 


—Federal Circuit Court — Review — Trial by court.—The Circuit Court has not 


jurisdiction to review any question raised by a billof exceptions in an action at law in 
a District Court where the facts have been found without the aid of a jury. — Doty v. 
Jewett, U. 8. Cir. Ct. N. D. N. Y., Rep., April 23, 1884. 


— Of Federal courts— Bill to prevent the unjust use of process — Diversity of 


Citizenship unnecessary. — The creditors of a certain debtor, by process out of the 
Federal court, attached the property in the hands of the complainant, who claimed 
title to it in his own right. The goods were returned to him upon his giving a delivery 
bond to the marshal conditioned upon his producing the goods at a day named, or paying 
their value. Compiainant having disposed of the goods, and paid their value to the 
marshal, brought a bill for an injunction to prevent the money so paid in, which he 
claimed as his own, from being distributed to the creditors in the original suit. Held, 
that being unable to maintain replevin against the marshal in the State court by reason 
of the goods being in the custody of the law in the Federal court, the complainant had 
no adequate legal remedy, and was entitled to his injunction without regard to citizen- 
ship. — Krippendorf v. Hyde, Sup. Ct. U. S., Am. L. Rec., May, 1884. 


LEASE. —See FORCIBLE DETAINER; PROHIBITION. 
LIBEL.— Master and Servant—Newspaper proprietor—Damages— Malice or 


recklessness of employe. — The liability of the owner of a newspaper for the acts of 
an agent to whose discretion he has committed the paper or a department of it, and over 
whom he does not exercise supervision, is broader than the ordinary liability of a master 
for the acts of a servant, and evidence tending to show malice, recklessness, or care- 
lessness in the composition or publication of a libel by such agent may be given by the 
plaintiff in an action based on such libel against the owner of the paper to enhance the 
damages recoverable therein. Where under such circumstances a libel has been pub- 
lished it is error to charge the jury that if the owner of the paper had no personal knowl- 
edge of the libel before it was published, and afterwards in good faith did what was 
reasonable to make amends and reparation, punitive damages could not be recovered 
against him; evidence of such facts may be given in mitigation of damages, but t 


’ be permitted to control the damages. — Bruce v. Reed, Sup. Ct. Pa., Rep., March 12, 1884. 
— Words uttered by advocate in course of a trial — Sole question which can be 


raised.— Defamatory words uttered by an advocate with reference to and in the 
course of a judicial inquiry are not actionable, although irrelevant to the issues of fact 
in the cause, and uttered without justification or excuse and from a motive of personal 
ill will. In an action against counsel for defamatory words spoken, the questions of 
malice, bona fides and relevancy cannot be raised; the only question is, whether what is 
complained of has been said in the course of the administration of the law. — Munster 
v. Lamb, Ct. App. Eng., Am. L. Reg., January, 1884 (and note). 


— Liability of Newsdealer — Malicious prosecution — Probable cause. — A. at his 


news-stand, sold a newspaper containing a libel upon B.; held, that he was responsible 
in damages to B. for publication. A. was arrested by B. because of the libel, and was 
discharged on the ground that the publication was not malicious. Held, that the dis- 
charge did not prove want of probable cause for the prosecution, nor malice in the 
prosecutor. — Staub v. Van Benthuyse, Sup. Ct. La., Rep., May 7, 1884. 


LIEN (MECHANIC’S). — Employment by lessee of material men— Lien of— When 


valid.— The employment by a lessee of persons to labor upon or furnish material for 
a leased building or other improvement, is not such an employment as will, under sec- 
tion 1 of the lien law, authorize liens to be filed for such labor or material, unless the 
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LIEN (MECHANIC’S) — Continued. 
owner or his authorized agent know of the work, in which case the owner will be held 
to have authorized the same, unless he give notice in writing, posted conspicuously on 
the land or building, that he will not be responsible for the same. — Gould v. Wise, Sup. 
Ct. Nev., N. W. Rep., March 13, 1884. 


LIMITATIONS. — Resident and non-resident debtors. —If a debtor is out of the State 
when the cause of action accrues, the statute of limitations does not begin to run until 
his return to the State. This rule applies equally to resident and non-resident debtors, 
and the time of absence of either of them from the State is not to be counted as part of 
the time limited for the commencement of such action. — Whitcomb v. Keator, Sup. Ct 
Wis., N. W. Rep., March 8, 1884; Wis. Leg. N., March 7, 1884. 


—— Contract — Revival of the statute of limitations — Lex fori. — A letter signed by 
a business firm will revive an obligation entered into originally by the several members 
as individuals. The ler fori governs the question of limitations, but when an action is 
brought in Mississippi upon a note executed several years before in Louisiana, where, 
according to statute, benefit of the usury laws must be sought within one year, it cannot 
be pleaded by defendants that the total amount of usurious interest paid within these 
several years has extinguished the debt. The right claimed under the law of Louisiana 
must be taken as it is given, and is not divisible. — Walsh v. Mayer, Sup. Ct. U. S., Sup. 
Ct. Rep., April 7, 1884. ‘ 


— Acknowledgment — Lien of note — Remote vendee of land. — Where the indorse- 
ment of a partial payment on a note is relied on to prevent the statute of limitations from 
running, it must be proved that the partial payment was actually made at the time of 
the indorsement or at least that it was made within fifteen years after the maturity of 
the note. Where an acknowledgment of liability on a note is made after the note be- 
comes due, the statute begins to run anew from the date of such acknowledgment and 
the action is not barred till fifteen years have elapsed, reckoning from such acknowledg- 
ment and not from the time the note first matured. But this rule does not apply where 
the note represents the purchase price of land and is secured by lien on the land which 
has passed into the hands of different vendees, the lien as against the remote vendee is 
barred in fifteen years from the time the note first became due and not from the time of the 
last acknowledgment. — Tate v. Hawkins, Ct. App. Ky., Ky. L. Rep., March, 1884. 


— Statute of— Suspension — Disability —Imprisonment. — To prevent the running 
of a statute of limitations on the ground of disability of one who “ is imprisoned,” the 
imprisonment must exist at the accrual of the action; such disability subsequently aris- 
ing will not stop the running of the statute. — McDonald v. Hovey, Sup. Ct. U. S., Rep., 
April 2, 1884. 


— See ADMINISTRATION ; CONTRACT. 


MALICIOUS PROSECUTION. — Action for— When it will lie. — No action will lie for the 
institution of a civil action with malice and without probable cause, when there has 
been no arrest of the person or seizure of the property of the defendant, and no special 
injury sustained. — Wetmore v. Mellinger, Sup. Ct. lowa, N. W. Rep., April 26, 1884. 


— See LIBEL. 


MANDAMUS.—To compel transfer of stock of corporations.— Mandamus is not the 
proper remedy to enforce the performance of a duty imposed upon the officers of a 
private corporation organized for profit merely, where such duty is not specifically 
enjoined by law, and where there is a plain and adequate remedy either at law or in 
equity. The purchaser of shares in such a corporation, where the incidental rights of a 
stockholder do not depend on the ownership of these specific shares, is not entitled to 
a writ of mandamus to compel their transfer. The fact that the business of the corpora- 
tion is very profitable, that its shares of stock have no known market value, or are 
greatly enhanced by the good will of a growing business, will not vary the rule where 
the actual value is ascertainable in an action to recover damages. — State v. Enterprise 


Carriage Manufacturing Co., Sup. Ct. Ohio, Ohio L. J., March 15, 1884; Week. L. B., 
March 17 and 24, 1884. 
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MANDAMUS — Continued. 

— Against city officers to remove poles for electric lights. — Where the Legislature 
had authorized the erection of poles for electric wires in the streets with the consent of 
the municipal authorities, and the latter had given that consent, and through the 
Department of Public Works had authorized and sanctioned the erection of the pole in 
question, a citizen, who alleges injury by the erection of the pole, cannot, even if it be 
conceded that these several steps are unconstitutional and void, compel the officers of 
the city by mandamus to proceed to its removal. — People ex rel. v. Thompson, Sup. Ct. 
N. Y., Daily Reg., April 24, 1884. 


MARRIAGE. — Consent — Cohabitation — Evidence. — An actual ceremony of marriage is 
not essential to establish the relation of husband and wife ; it is sufficient that the par- 
ties, no impediments existing, consent to take each other as husband and wife, and 
cohabit together as such. A. finding that a man and woman lived together for twenty 
years and had thirteen children, is equivalent to a finding of the fact of marriage. Upon 
doubtful facts the court ought to presume a lawful marriage rather than a notorious 
act of immorality. — Peet v. Peet, Sup. Ct. Mich., Den. L. J., February 19, 1884. 


MARRIED WOMAN. — Separate estate — Contract — Evidence. — The property of A. was 
subject to a mortgage given to a building association. The mortgage was reduced to 
judgment, and the mortgaged premises were sold under a levari facias to A.’s wife, who 
already owned in her own right another house and lot. The purchase-money was not 
actually paid to the sheriff, but the building association accepted in lieu thereof a 
mortgage on the property. Subsequently judgment creditors of A. issued execution 
against the premises as the property of A., and having purchased the same at sheriff ’s 
sale, brought ejectment against A.’s wife: held, that A.’s wife, in order to sustain her 
title, was bound to show satisfactorily that she had purchased the property upon the 
credit of her separate estate, and that the mere fact of her having a separate estate was 
not conclusive of that fact.—Lochman v. Brobst, Sup. Ct. Pa., W. N. C., February 7, 
1884. 


—See ESTOPPEL. 


MASTER AND SERVANT. — Liability of former for negligence of latter. — A master is 
liable for the act of his servant when done within the scope or general course of his 
employment, although done contrary to the master’s orders. A car company is re- 
sponsible to a passenger injured by the negligence of its porter in letting a pistol 
carried by him fall upon the floor of the car, although he was carrying the pistol for 
a passenger, and he was expressly forbidden to carry any baggage for passengers. — 
Heenrich v. Pullman, etc.,Co. U. S. D. Ct. Ore. Cent. L. J., April 11, 1884. 


— See CORPORATIONS ; CRIMINAL LAW; MASTER AND SERVANT. 


MORTGAGE. — Priority between mortgagesin general and purchase-money mort- 
gages— Constructionof Act of March 28th, 1820— Building associations — 
Construction of Act of April 12th, 1859, Pa. —The effect of the recording acts 
isto make priority between mortgages generally depend upon the time of recording, 
and that general rule must not yield to the merely exceptional case of a purchase- 
money mortgage unless there is enough either in the mortgage itself or elsewhere in 
the transaction to evince its true character and operation. — Albright v. Lafayette 
Bdg. & Savings Assn., Sup. Ct. Pa., Leg. Int., March 7, 1884. 


— For purchase-money — Foreclosure — Warranty — Life Estate only. — Where 
agrantee goes into possession under a warranty deed purporting to convey a fee- 
simple, and gives a mortgage for part of the purchase money, he cannot resist fore- 
closure on the ground that his grantor had a life estate only. In such cases, where 
it appears that the grantee has taken no steps to rescind the contract and remain in 
undisturbed possession, no action lies until he is evicted by title paramount, and then 
his remedy is upon the warranties in his deed and in the deed to his grantor. —Clem- 
entson v. Streeter, Sup. Ct. Wis., Rep. March 19, 1884. 


-— Notice — Possession — Trust — Constructive trust.—In ascire facias sur mortgage 
the terre-tenant defended on the ground that the mortgager had bought the premises 
with her money, fraudulently taking title in his name instead of hers, and subsequently 

making the mortgage in question. It appeared that the terre-tenant had actually en- 
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MORTGAGE — Continued. 
tered upon the premises immediately upon the purchase thereof by the mortgager, and 
that she was actually residing thereon at the time the mortgage in suit was given: Held, 
that this constituted a good defense, as the mortgagee was under the circumstances 
bound to take notice of the resulting trust in favor of the terre-tenant. — Rowe v. Ream, 
Sup. Ct. Pa., W.N.C., April 17, 1884; Lau. L. Rev., April 14, 1884; Rep., April 23, 1884, 
—See DEED; RAILROADS; TITLE. 


MORTGAGE (CHATTEL). — Execution — Creditor — Priority — Possession —Sunday 
Contract. — As between A., the vendee in a bill of sale, but which in fact, is a chattel 
mortgage, and B., an execution creditor of the vendor, the priority of right is with A., it, 
before the levy of the execution, he has reduced the property to his possession. A bill 
of sale or chattel mortgage, which in absolute terms conveys the entire interest of 
the seller without reservation, authorizes the vendee or mortgagee to take possession 
whenever he sees fit to do so. The instrument is a continuing authority for this 
purpose. The making of a bill of sale on Sunday does not make it void. — Fitzgerald », 
Andrews, Sup. Ct. Neb., Rep., March 5, 1884. 


— Of interest in copartnership —Concealment of existence of judgment note — 
Constructive fraud.—A., in order to replace capital he had withdrawn from a co- 
partnership of which he was a member, raised money on a promissory note which he 
procured W. toindorse. To indemnify W., A. executed a bill of sale of his interest in 
said copartnership. A. already owed $9,500 to one S., who held A.’s judgment note for 
part of said sum; but W. knew nothing of this indebtedness. There was no change in 
the possession of the subject-matter of the pledge, nor was any notice given to A.’s co- 
partners at the time of its execution— the terms of the instrument being that should 
said note not be paid before maturity, W. might “ at once take possessionand convert 
said interest to his own use,” etc. Before the note matured, A. informed §S. of the whole 
transaction, and the latter (after A.’s copartners had also been apprised of it) entered 
up his judgment note and sold the said interest on aspecial fleri facias. It was bid in by 
A.’s copartners after notice had been given by W. that purchasers would take subject 
to his mortgage. Held, that the mortgage was not constructively fraudulent as to S, 
orother general creditors. From the nature of the interest, W. as mortgagee could not 
take immediate possession, the circumstances showing that the conversion of the inter- 
est was deferred in order to subserve a fair purpose. The pledge of an interest in ex- 
pectancy, or of an intangible thing, considered an exception to the general rule, that 
possession must be taken to make the pledge valid against creditors. — Wallace’s App., 
Sup. Ct. Pa., Pittsb. L. J., April 23, 1884. 


NAVIGABLE RIVERS. — Right of citizens over — Bridges — Obstructions. — The right of 
the citizen to navigate the Wisconsin River is secured by article four of the ordinance of 
1787, and by article nine of the State constitution, and while the Legislature may bridge 
the same, it may not thereby materially or unnecessarily obstructsuch navigation. The 
determination of the State Legislature as to whether a certain bridge across a river, 
under the control of Congress, is an obstruction, is not conclusive ; the final determina- 
tion is with the Federal courts. — Sweeney v. Ch. M. & St. P. Ry. Co., Sup. Ct. Wis., N. 
W. Rep., April 12, 1884; Wis. Leg. N., May 9, 1884. 


NEGLIGENCE.—Proximate cause—Evidence— Question for jury.—An ordinance 
requiring a boat-owner “to use a spark-catcher, screen, or other device, substantially 
attached in or upon the smoke-stack or chimney, * * * so as to prevent the escape 
of sparks or burning cinders therefrom, as effectually as the same can be prevented by 
any means known or in use for that purpose,” is unreasonable. What is the proximate 
cause of an injury complained of is, ordinarily, a question of fact to be determined by 
the jury, under all the circumstances attending it; but in order to warrant a finding that 
negligence, or an act not amounting to wanton wrong, is the proximate cause of such 
injury, it must appear that the injury was the natural and probable consequence of 
the negligent or wrongful act, and that it ought to have been foreseen in the light of the 
attending circumstances. In an action for negligence, it is a question for the jury 
whether the result, which is the ground of action, might, under all circumstances, have 
been reasonably expected by a man of ordinary intelligence and prudence. In sucha 
case, it is not enough to show that the result is the natural consequence of the negli- 
gence. — Atkinson v. Goodrich Transp. Co., Sup. Ct. Wis., N. W. Rep., April 12, 1884. 
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NEGLIGENCE — Continued. 

— Evidence — Suffering —Cause of accident to remain after the occurrence — 
Vindictive damages.—In an action to recover damages for injuries resulting 
from fright taken by a horse of plaintiff at obstructions suffered by defendant to 
remain in or near a highway, it is error to allow plaintiff to show that the obstruction 
was permitted to remain after the occurrence of the accident which caused the injuries. 
In an action against a railroad company for injuries resulting from its suffering an ob- 
struction to remain at or neara point where its road crossed a turnpike, evidence that the 
character of the turnpike at that point was dangerous is inadmissible as against the rail- 
road company. It is error to charge that if incompetent persons were in charge of a 
train of defendant railroad company and an accident happened, the jury may infer 
negligence in the al ot evid connecting the two facts. A person who knows 
that horses have been frightened by a certain obstruction and who afterwards takes his 
own horse to the neighborhood of the obstruction, relying on the quiet character of the 
horse, although he could have pursued his journey by another way, avoiding the obstruc- 
tion, is guilty of contributory negligence in case of an accident through his horse taking 
fright at the obstruction. It is error, in the absence of evidence justifying vindictive 
damages, to submit the question with reference thereto to the jury. — Pittsburg 
Southern R. R. Co. v. Taylor, Sup. Ct. Pa., Rep., April 2, 1884. 


— Injury to volunteer. — Where an employe of a railroad company, rightfully engaged 
inthe repair of a freight car belonging to his employer, calls upon his son, a minor 
under eleven years of age, to render him necessary temporary assistance in the work, 
and the son while so assisting, without any negligence on his part or on the part of his 
father, is injured through the negligence of the agents and servants of another railroad 
company, in backing a train of cars upon a side track where the car is being repaired, 
the latter company is liable in an action by the son, for damages for the injury by him 
so received.—R. R. Co. v. Gallagher, Sup. Ct.Com. Ohio, Week. L. B., May 5, 1884; Ohio 
L. J., May 3, 1884. 


— Passenger railways— Manner of sitting in car—Contributory negligence. — 
Where a person sits in a street car with his arm resting on a window sill wholly within 
the car, and by asudden collision his arm is thrown out and broken, his occupying 
such a position is not contributory negligence in law. Inan action by such person 
against the railroad company to recover damages for his injuries, the question of the 
plaintiff’s contributory negligence is7properly submitted to the jury. — Germantown 
Pass. Ry. Co. v. Brophy, Sup. Ct. Pa., W. N. C., March 13, 1884. 


— Municipal Corporation — Leak in gas main — Explosion — Notice. — Where in- 
jury results from explosion of gas which has escaped from a gas main controlled by a 
municipality, the latter will be liable if it had actual or constructive notice of the leak 
in time to have made repairs before the explosion. Constructive notice may be found 
from the fact that for a week or ten days prior to the explosion gas was smelled about 
the locality of the accident by several witnesses, including a patrolman of the munici- 
pality. The fact that plaintiff’s house was connected with a sewer by a defective pri- 
vate drain, through which drain the gas, after escaping from the main into the sewer, 
penetrated the house, where it exploded, does not per se render plaintiff guilty of con- 
tributory negligence, but if he knew that gas was entering his house by the drain, his 
remaining upon the premises without taking precautions for his safety or giving notice 
to the municipal authorities would constitute contributory negligence. — Keteele v. 
City of Philadelphia, Sup. Ct. Pa., Rep., March 19, 1884. 


— See COMMON CARRIER; CORPORATIONS (MUNICIPAL); MASTER AND SERVANT; RalIL- 
ROADS. 


NEGOTIABLE INSTRUMENTS. — Conditional delivery — Innocent indorsee for value. — 
Where one delivers to another his negotiable promissory note, under an agreement 
that it is not to be put in circulation until the happening of some event, or that, ina 
certain contingency, the note is not to be considered as delivered, and the person to 
whom it was delivered, in violation of the agreement, puts it in circulation, an innocent 
indorsee for value may maintain an action thereon, notwithstanding the violation of the 
agreement. — Graff v. Logue, Sup. Ct. Iowa, Rep., March 5, 1884. 
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NEGOTIABLE INSTRUMENTS — Continued. 

— Note containing promise to pay attorney's fee not negotiable instrument. — 
A written promise to pay a specified sum of money two months after date, and if not 
paid when due, to pay all costs and charges for collecting the same, with interest, is not, 
in legal contemplation, a negotiable promissory note, forasmuch as the costs and 
charges of collection, part of the sum agreed to be paid are uncertain and contingent, — 
Maryland Fertilizing & Mfg. Co. v. Newman, Ct. App. Md., Alb. L. J., March 15, 1884, 


—— Imbecile maker — Notice. —A note taken in good faith and in a transaction not cal- 
culated to place the taker upon inquiry may be recovered upon, although the maker is 
an imbecile and incompetent to do business.—Shoulters v. Allen, Sup. Ct. Mich., Rep., 
March 12, 1884, 


— Consideration — Parties— Account settled.— The consideration of a negotiable 
_ note may be inguired into in an action between the original parties to it. A settled 
account is prima facie correct, but if fraud or mistake in the settlement is shown, it 
will to that extent be considered as having been made upon mistake or imposition, and 
omissions and mistakes will be corrected. — K dy v. Good , Sup. Ct, Neb., Rep., 
March 12, 1884. 


— Indorser— Draft for salary.—B., an officer of the city of Cleveland, having a 
salary payable quarterly, made a draft on E., the treasurer of the city, for eleven hun- 
dred and twenty-five dollars, payable to the order of C., on the eighth day of April, 1874, 
and directed therein that the amount of the draft be charged to his salary for the quarter 
then ending, and waived demand and protest. The draft was indorsed by C.to L. Held, 
the draft was negotiable and created between B. and C. the relation of drawer and 
indorser. — Carran v. Little, Sup. Ct., Com. Ohio, Rep., April 2, 1884. 


— Accommodation indorser— Diversion of paper from original purpose.— One 
who indorses negotiable paper for the accommodation of the drawer, is liable to a bona 
fide purchaser for value thereof, although the drawer has diverted it from the original 
purpose.— Arnold v. Campbell, Manitoba High Ct. Jus., Cent. L. J., April 11, 1884. 


NUISANCE. — Municipal authority — Nuisances cannot be abated by order of city 
council. — A provision in the charter of a city conferring authority on the council ‘ to 
make regulations to secure the general health of the inhabitants, to declare what shall 
be a nuisance, and prevent and abate the same,” will warrant the declaration by gen- 
eral ordinance of what shall constitute, and the conditions and circumstances under 
which a given thing shall become and be deemed a nuisance; but does not authorize 
the council by mere resolution or motion arbitrarily to declare any particular thing a 
nuisance which has not theretofore been pronounced to be such by law, or so adjudged 
by judicial determination. Only those may be abated summarily, which affect the 
health or interfere with the safety of property or person, or are tangible obstructions to 
streets and highways, under circumstances presenting an emergency, etc.,—such as 
are clear cases of nuisance per se. In other cases judicial determination is necessary 
before a thing can be abated as a nuisance, either by the public or a private person. A 
nuisance which is exclusively or public cannot lawfully be abated at the suit 
of private individuals—the remedy is by indictment or criminal prosecution, unless 
other remedy has been provided by statute. A private nuisance may be abated by the 
party aggrieved; a nuisance which is both public and private may be proceeded against 
either by the public, or by the private individual affected thereby. In case of private 
nuisance, the aggrieved party may elect to abate the same, or have his action for dam- 
ages. A civil action by the proper officers on behalf of the public, will also lie to abate 
a public nuisance. — City of Denver v. Mullen, Sup. Ct. Col., Col. L. Rep., May 8, 1884. 


PARTNERSHIP, — Presumption as to which of two firms of same name gave promis- 
sory note—Secondary evidence to prove contents of books of account. —If 
there are two firms of the same name in the same community, each consisting of the 
same persons, but each engaged in different kinds of business, one of which contains a 
dormant partner and the other does not, and suit is brought on a promissory note for 
borrowed money bearing the signature of the common firm name, the presumption is, 
that it is the note of the firm not containing the dormant partner. Plaintiff, to recover 
against the dormant partner must prove that the money for which the note was given, 
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PARTNERSHIP — Continued. 

was borrowed on the credit of the firm in which the dormant partner was interested, or, 
that when obtained it was used in the business of or for the benefit of that firm; and the 
fact that the money was borrowed on the credit of that firm, may be proved by represen- 
tations to that effect made by the ostensible partners at the time of the transaction, or 
it may be proved by circumstances. § dary evid is admissible to prove that 
books of account do not contain certain entgies, the books being out of the State, and 
beyond the jurisdiction of the court.— Fosdick v. Van Horn, Sup. Ct. Com. Ohio, Ohio 
L. J., March 8, 1884. 


— Action on note against three partners — Form of action. — Where a party sues 
three partners on a promissory note, obtains judgment against two of them, continuing 
the case as tothe third, and afterwards amending the complaint, abandons the note 
and sues upon the original indebtedness represented thereby, such third partner can 
set up in bar of the action against him the judgment recovered against the other two. — 
Exchange Bank v. Ford, Sup, Ct. Col., Pac. Rep., April 17, 1884. 


—Letters patent— Assets.— Where a partnership owns letters patent, such letters 
patent are a part of the assets of the firm; and upon the death of one partner must be 
treated like its other assets. The surviving partner is not justified in treating the 
letters patent as property in which he owns an undivided half as tenant in common; 
but he must account to the firm for all profits made by him individually from the use of 
the patent since the dissolution of the firm. — Freeman v. Freeman, Sup. Jud. Ct. Mass., 
Rep., April 16, 1884. 


— Note of firm to partner— Action. — Neither a partner nor his assignee can sue the 
firm, at law, even after its dissolution, fer the amount of a note made by the firm to the 
partner; in such cases the remedy is in equity. — Davis v. Merrill, Sup. Ct. Mich., Rep., 
March 19, 1884. 


PATENTS.— Incomplete invention in use for experiment—Sale of—Right to 
patent. — The law permits an inventor to construct a machine, which he is engaged in 
studying upon and developing, and place it in friendly hands for the purpose of testing 


it and ascertaining whether it will perform the functions claimed for it, and if these 
machines are strictly experiments, made solely with a view to perfect the device, the 
right of the inventor remains unimpaired; but when an inventor puts his incomplete or 
experimental device upon the market, and sells it,as a manufacturer, more than two 
years before he applies for his patent, he gives to the public the device in the condition 
or stage of development in which he sells it. In such case his patent can not be allowed 
to relate back and cover ferms which he gave tothe public more than two years before 
he applied for a patent. — Lyman v. Maypole, U. S. Cir. Ct. N. D. IIL, Ch. Leg. N., Feb- 
ruary 16, 1884. 


PLEDGEOR-PLEDGEE. — Pledge to secure an indorser — Legal title in pledgeor — 
Garnishment of notes — Position of pledgee.— A pledge of personal property to 
secure an indorser, with power to sell the same and apply the proceeds in satisfaction 
of the notes indorsed, leaves the legal title in the pledgeors, and their interest therein 
subject to garnishment upon execution. The pledgee holds the property so pledged for 
his own security, and not for the benefit of the creditors holding the notes indorsed by 
him. Such pledgee cannet resist the enforcement of a judgment previously recovered 
against the pledgeors, upon which an execution has been issued and levied upon the 
property by garnishment, on the ground of collusion and fraud in its recovery between 
the parties thereto. He is not an assignee for creditors, but derives all his rights from 
his pledgeors; and he cannot set up their fraud in opposition to the enforcement of the 
judgment recovered through that fraud any more than they can. — Williams v. Gallick, 
Sup. Ct. Ore., Pac. Rep., April 17, 1884. 


PRACTICE.—New trial—Misconduct of juror— Motion in arrest of judgment— 
Petition.— A motion in arrest of judgment is the proper and only remedy for the 
misconduct of a juror. A petition for a new trial for such cause will not be enter- 
tained, although the misconduct was not discovered until too late to file a motion in 
arrest. — Brown v. Congdon, Sup. Ct. Err. Conn., Rep., March 12, 1883. 


| 
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PRACTICE — Continued. 

—— Judgment upon service by publication no bar to another suit.—A decree of a 
State court for the removal of a cloud upon the title of land within the State, rendered 
against a citizen of another State, who has been cited by publication only, as directed by 
the local statutes, is no bar to an action by him in the Circuit Court of the United States 


to recover the land against the plaintiff in the former suit. — Hart v. Sansom, Sup. Ct. U, 
8., Ch. Leg. N., March 1, 1884, . 


—— Supplementary proceedings — Duty of officer— Warrant of arrest — Abuse of 
process. —In proceedings for contempt for disobeying an order in supplemental pro- 
ceedings, the order should be recited in the writ. Ifthe order is defective it goes to the 
jurisdiction of the officer making it; and such defect appearing on the face of the writ 
affords no protection to the officer serving it. The order must be specific as to the prop- 
erty which the debtor refuses to apply. If it is not, the debtor is not bound to obey it, 
because it is made without jurisdiction. It is the duty of an officer to find and seize 
tangible property, and if he cannot, to return his execution. Then supplementary pro- 
ceedings to obtain discovery may be commenced. A warrant for arrest must show the 
cause. Where plaintiff, a locomotive engineer, while engaged in his duties about his 
engine, and when the engine was in a dangerous condition, from having steam up, was 
arrested, at night,—and when he was about to take a train out, — by an officer, for cen- 
tempt on supplemental proceedings, in which he was the debtor, when the officer had 
an opportunity to make the arrest during the day, and was placed in a cold and filthy cell 
with criminals in the jail, held, abuse of process. —Smith v. Weeks, Sup. Ct. Wis., N. W. 
Rep., April 12, 1884. : 


—— Pleading — Effect of amendment to bring case within the jurisdiction of a 
United States court.— An action being brought to trial upon an amended petition 
good in all respects, the plaintiff cannot be prejudiced by the fact that the claim in the 
original petition was for a sum less that such as would bring the case within the juris- 
diction of the court. — Washer v. Bullitt Co., Sup. Ct. U. 8., Sup. Ct. Rep., April 7, 1884. 


—— Process —In Federal courts — Authority of attorney to issue — Attachment. — 
An attorney cannot issue process in an action or suit in the Federal courts. The sum- 
mons in garnishment is process; though the proceedings against a garnishee are 
ancillary and auxiliary to the original suit, they constitute a separate action against the 
garnishee, — Middleton Paper Co. v. Rock River Paper Co., U. 8. Cir. Ct. W. D. Wis., Rep., 
April 2, 1884. 


—— Officer’s return conclusive. — An officer’s return of service of process is conclusive 
upon the parties to the suit in which the process issues when brought in questionina 
collateral suit or proceeding. — Stork v. Michaels, Sup. Ct. Mich., Alb. L. J., April 19, 
1884; Am. L. Rec., May, 1884. 


—— Demurrer will not lie to surplusage.— A demurrer is not a proper mode to rid a 
complaint of superfluous matter; and where the complaint is otherwise sufficient, the 
demurrer should be overruled, even though the surplusage be obnoxious to the objec- 
tions urged against it.— Campbell v. Taylor, Sup. Ct. Utah, Pac. Rep., April 10, 1884. 


—— Where an original record was lost, and the defeated party was misled by a certified 
copy used on the trial, which was subsequently discovered not to conform to the original 
in important particulars, but the correctness of which he had no reasonable ground for 
disputing at the time, held, a proper case of legal surprise, for which a new trial might 
properly be granted by the trial court, unless it was apparent from the record that the 
mistake or errors complained of would not affect the result. Where it affirmatively 
appeared, upon the face of a certificate of sale issued to a purchaser under the provis- 
ions of this act, that many distinct tracts and parcels of land separately situated were 
grouped together and sold en masse in one general sale as one “ piece or parcel of land.” 
held, that such certificate on its face disclosed an invalid sale, and was not prima facie 
evidence of title. — Farnham v, Jones, Sup. Ct. Minn., N. W. Rep., May 10, 1884. 


PRINCIPAL-AGENT.— Wrongful acts of latter—Right to compensation for ser- 
vices — Sureties on agent’s bond. — Where an agent is justly removed for defalca- 
tion, he forfeits the right to subsequent commissions on renewals, and they can not be 
allowed as a set-off against the deficiency in an action against the sureties. The agency 
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PRINCIPAL- AGENT — Continued. 

under the contract could only be terminated by sale by the agent with consent of the 
company, or by death of the agent, when the company would make some arrangement 
whereby the heirs might receive the equitable value of the agency. Held, that funds 
received by sub-agents were legally received by the agent and his sureties even liable 
for defalcations in his accounts arising from this source. Held, that the company was 
not bound to inform the sureties of the nature and extent of their obligations. — Phoenix 
Mutual Life Ins. Co. v. Holloway, Sup. Ct. Conn., Ins. L. J., May, 1884. 


—See INSURANCE (FIRE) ; SURETYSHIP. 


PROHIBITION. — Writ of— Whenit will issue — Ordinary type — A writ of prohibi- 
tion cannot issue to prevent an inferior court from making a merely err 
or enforcing an erroneous judgment or order. It can be granted only to prohibit the 
court from proceeding in a matter out of its jurisdiction. — Bank Lick Turnpike Co. v. 
Phelps Co. Judge, Ct. App. Ky., Ky. L. Rep., April, 1884. 


Quo WARRANTO. — Corporation — Misuse of corporate powers. — A railroad corpora- 
tion assumes the performance of duties for the benefit of the public generally. When 
such corporation, for a period of five years, fails to construct the line of railroad named 
in its charter, but condemns private property and constructs a railroad wholly unsuited 
to the wants of the public, and for the benefit only of coal mines, owned and operated 
by the principal corporators and stockholders of such railroad company, it is a misuse 
of its corporate powers, franchises and privileges.— State v. Hazleton & Leetonia Ry. 
Co., Sup. Ct. Com. Ohio, Ohio L. J., March 15, 1834; Ch. Leg. N., March 29, 1884. 


—Against county attorney for failure to prosecute — Defense to.—If a county 
attorney neglects or refuses to perform any act which it is his duty to perform, or shall 
corruptly perform any such duty, he forfeits his office, and may be removed therefrom 
by a civil action, in the nature of a proceeding in quo warranto, in the Supreme Court. 
Where a county attorney is charged with neglecting or refusing to perform any act 
which it is his duty to perform under the prohibitory law, or is charged with corruptly 
performing any such duty, in a civil action to remove him from office it is not a good 
defense to answer that the people of his county are opposed to the prosecution of the 
violators of the law, and therefore, in the exercise of his official discretion, he dismissed 
all cases of this class brought by him. —State ex rel. v. Foster, Sup. Ct. Kan., Pac. Rep., 
April 24, 1884. 


— See CoNSTITUTIONAL Law. 


RAILROAD. — Foreclosure of mortgage — Power of court of equity — Receiver Presi- 
dent of company may purchase at sale.— A court of equity may authorize the re- 
ceiver of a railroad to issue certificates of indebtedness and make them a first lien upon 
the road, for the purpose of raising funds to make necessary repairs and improvements, 
but it is a power to be sparingly exercised; and when the road cannot be kept running 
without its exercise, except to a very limited extent, the sound policy is to discharge 
the receiver, or stop running the road and speed the foreclosure. Where a holder of rail- 
road bonds alleged the trustee had filed a bill and obtained a decree of foreclosure for the 
principal of the bonds not due, as well as for the interest which was due, without the 
written request of the holders of one-third in amount of the bonds, which it was claimed 
was necessary prerequisite by the terms of the mortgage to the exercise of the power to 
declare the principal debt due, and sought for this reason to avoid the foreclosure pro- 
ceedings, held, (1) that it was competent for the trustee to file a bill to foreclose for the 
interest due; (2) that the plaintiff ratified the action of its trustee by filing and prov- 
ing in the master’s office, in the foreclosure proceedings, more than one-third in 
amount of all the bonds issued; and (3) that the absence of such requisition did not 
affect the jurisdiction of the court, and a decree for a larger sum than was due was 
error merely, to be corrected on appeal, and that as the error was one of which the 
trustees could not complain, and there was no fraud, the bondholders were as much 
bound as the trustee, and could not avoid the decree, on this ground, in any form of 
proceeding. When the property of railroad company is sold under a decree of fore- 
closure, at which all persons are authorized to bid, the fact that it is purchased by the 
president of the company in his individual right will not in itself raise a trust relation 
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RAILROAD — Continued. 
between him and a holder of the bonds of the company, which will entitle the latter 


to treat him as a trustee of the property so purchased. —Credit Com. v. Ark. Cent. R, 
Co., U. 8. Cir. Ct. E. D. Ark., Am. L. Reg., January, 1884. 


— Foreclosure suit— Lien — Pending reference.—Suit was brought to foreclose q 
railway mortgage. The property was in the hands of a receiver whose certificates for 
money advanced to him, when approved by the commissioner, gave their holders a lien 
upon the property superior to all others. The commissioner presented his report, buta 
few of the certificates being in the hands of different owners whose right could not be 
immediately ascertained, were not allowed; the owners were ordered to file their bills 
for the settlement of their claims. A decree was then entered that the property be sold 
“subject to the liens established, or that may be established, by said court in this 
cause, on references heretofore had and now pending.” Held, that the liens of the 
holders of those certificates which had not yet been allowed were within the terms of 
the decree, so as to take the benefit of the rule established in Swann v. Fabyan, infra,— 
Swann v. Clark, Sup. Ct. U. S., Sup. Ct. Rep., April 7, 1884; Ch. Leg. N., April 26, 1884, 


— Purchase under foreclosure subject to lien — Concluded by decree. —The pur- 
chaser of mortgaged property under a decree of foreclosure, expressly ordering the 
title to be taken subject to such liens as may be established in a reference then pending, 
can not'be heard, while retaining the property, to contest the validity of the lien so 


established. — Swann v. Fabyan, Sup. Ct. U. S., Sup. Ct. Rep., April 7, 1884; Ch. Leg. N., 
April 26, 1884. 


— Discrimination — Express companies— Duty of railway company to express 
companies doing business on its road — Must furnish equal facilities toall.— 
Defendant was enjoined to continue to furnish plaintiff such express facilities on its 
read as it had been furnishing under an agreement between the parties; thereafter 
defendant commenced to furnish express facilities to the Northern Pacific Express 
Co., upon the same terms and conditions, as it aileges that it furnished them to 
plaintiff, but allowed said Northern Pacific Express to deliver freight at a lower rate than 
plaintitf was permitted, and thereupon the latter commenced to deliver freight for the 
same rates as said Northern Pacific, whereupon defendant moved the court to 
modify the injunction so as to prevent plaintiff from carrying any freight or 
express matter at the reduced rates, or to permit defendant to increase the com- 
pensation to be paid it by plaintiff so as to prevent the same. Held, that defendant 
has no right to discriminate between express companies, but must furnish equal 
facilities to both; that although plaintiff is in effect required by the decree to de- 
liver say 8,000 pounds of matter, or any portion of it, at not less than the prescribed 
rate, still if defendant permits the Northern Pacific to deliver any portion of the like 
8,000 pounds carried for it, at less than such rates, this is necessarily a permission to 
plaintiff todothe same. Ferriage on the railroad ferry of defendant if not absolutely an 
express facility to which plaintiff is entitled, becomes so when furnished to the North- 
ern Pacific by defendant.— Wells v. Oregon & Cal. Ry. Co., U. S. Cir. Ct. D. Ore., Ch. 
Leg. N., February 16, 1884. 


— Cause of action accruing under statute in one State may be maintained in 
another. — A cause of action which accrued in one State, under a statute of that State 
making every corporation operating a railroad in that State liable for all damages sus- 
tained by its employes in consequence of the negligence of other employes of such 
corporation when such wrongs are in any manner connected with the use or operation 
of any railway on or about which they shall be employed, may be maintained and en- 
forced in another State, although there is in the latter State no similar statute, the 
common-law rule upon the subject prevailing. The fact that such statute only applies 
to corporations operating railroads does not render it in conflict with the provision of 
the Fourteenth amendment to the Federal constitution, that “ no State shall deny to 
any person within its jurisdiction the equal protection of the laws.” — Herrick v. Minn. 
& St. L. Ry. Co., Sup. Ct. Minn., Am. L. Reg., January, 1884. 


— Damages—No responsibility for employe ofa rolling mill on switch of 
mill. — A laborer in a rolling mill while engaged in opening a train of cars standing on 
a switch (running from the railroad into his employer’s mill), in order that he might 
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prosecute his work, was killed by the train being a by the engineer, as alleged, 
without warning. Held, that he was not within the act of 4th April, 1868, relating to 
persons employed about railroads.— Richter v. Penn. Ga, Sup. Ct. Pa., Pittsb. L. J., 
March 19, 1884. 


— Negligence—Cancer produced by injury.—A female passenger on one of the 

defendant’s trains received a personal injury (a blow on the breast) by reason 
of the negligence of defendant’s employes, and one of the natural consequences was 
the production of a . Held, that the company was liable in damages for such re- 


sult from the injury received. — Baltimore City Pass. R. R. Co. v. Kemp, Ct. App. Md., 
Rep., March 19, 1884. 


— Station agent — Fellow servant of engineer.—In the absence of controlling evi- 

dence to the contrary, an ordinary railway station agent is presumed to have general 
charge of the tracks in and about his station. As respects such charge he is fellow-ser- 
vant of an engineer engaged in running a locomotive upon any of such tracks, and hence 
the common master of the two is not responsible to the engineer for injury which he 
may receive in consequence of the negligence of the station agent as respects the 
charge of such tracks. — Brown v. Minn. & St. L. Ry. Co., Sup. Ct. Minn., N. W. Rep. 
April 19, 1884. 


— Negligence — Drunkenness. — Railroad companies may rightfully eject from their 

trains any one who refuses to pay his fare, but in the exercise of this right due regard 
must be had to the physical condition at the time of the person so ejected, and if he is 
drunk, he is not to be put off in such place as would, on account of his condition, 


endanger his life or health. —L. C. and J. R. R. Co. v. Sullivan, Ct. App. Ky., Ky. L. Rep., 
April, 1884. 


— Unreasonable freight charges — Misdemeanor — Measure of damages in suit 
against R. R.—The statute providing that the agent of a railway company shall be 
guilty of a misdemeanor for exacting and collecting excessive charges, does not take 
away the common law right to recover money paid in excess of r bl 

tion. Protest prior to payment need not be shown. The two-year statute of limitations 
applies to the action for the misdemeanor, and not to this action for the recovery of the 
excess, the period for which is five years. The contract of a shipment of wheat from 
West Union, Iowa, to Milwaukee, Wisconsin, providing that the responsibility of the com- 
pany receiving the grain should cease with the delivery thereof at Postville, lowa, to a 
connecting line, is a contract to be wholly performed within this State, and not open 
to the objection that it relates to commerce between States. Where the measure of 
compensation is fixed by statute, nogreater sum can be lawfully demanded or received, 
and all evidence that charges higher than those fixed by statute are reasonable, is 
immaterial and inadmissible. — Heiserman v. Burlington, C. K. and N. Ry. Co., Sup. Ct. 
Iowa, N. W. Rep., April 26, 1884. 


— Negligence — Knowledge by plaintiff of defect.— Where the step of a railroad 

engine is slightly defective, and the conductor of the train has full knowledge of the 
condition of such step, and continues to use it, he cannot recover damages from the 
railroad company for injuries claimed to have resulted from the defective condition of 
the step, and received by him while usingit. The reversal of an engine in switching 
and making up trains is not negligence per se, and negligence is never presumed 
without proof, but in all cases must be proved. —Jackson v. Kansas City, L. & S. R. R. 
Co., Sup. Ct. Kan., Pac. Rep., April 24, 1884. 


— See COMMON CARRIER; EQUITY; RAILROAD. 


RAILROADS (STREET). — Negligence — Defect in construction or management of 

vehicle — Refusal of court to allow jury to experiment — Passenger. — Where 
an injury to a passenger occurs through a defect in the construction or working or 
management of the vehicle, or anything pertaining to the service which the carrier 
ought to control, a presumption of negligence arises from the happening of the acci- 
dent, and upon such proof the burden will devolve upon the defendant to exonerate 
himself by showing the existence of causes beyond his control, unless evidence thereof 
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RAILROADS (STREET) —Continued. 

appears as part of plaintitf’s own case. It is not error for the trial court to refuse an 
application to allow the jury to witness experiments with cars upon a railway track 
outside the court-room, as bearing on the question of the practicability of an alleged 
collision, Upon the issue, whether plaintiff was a passenger at the time of the acci- 
dent, held, that the jury were properly instructed that if plaintiff was not actually on 
the platform of the car, but had hailed the car, and the car had stopped for the purpose 
of enabling him to take passage, and he was in the act of carefully and prudently 
attempting to step on the platform, he is to be regarded as a passenger. — Smith v. St, 
Paul City Ry. Co., Sup, Ct. Minn., N. W. Rep., April 19, 1884. 


RECEIVER. —See EQUITY; RAILROAD. 


REMOVAL OF CAUSES. — Cause of action assigned — Act of 1867. — Under the act of 
1867 a cause of action which has been assigned, and which the assignor could not sue 
upon in a Federal court, can be removed from a State court in which the assignee has 
brought his action. Subd. 3 of sect. 639, Rey. Stats., is not repealed by the Act of March 
3, 1875. — Bell v. Noonan, U. S. Cir. Ct. N. D. Iowa, Rep., April 2, 1884. 


REPLEVIN. — How far bond takes place of property — Judgment — Effect of.— Pos- 
session obtained by proceedings in replevin, under a claim to a special interest therein 
by virtue of alien, does not vest in plaintiff a greater title or interest than he claimed 
in the action of replevin. Possession obtained by plaintiff in replevin who claims a 
special ownership and possession as against one Claiming possession as general owner, 
vests in the plaintiff the title he claims, and as against the general owner, the bond 
takes the place of the property to an extent not exceeding the interest claimed by plaintiff. 
In an action by such plaintiff, against the general owner for a conversion of the 
property, it is competent for defendant to show the nature and extent of plaintiff's 
interest; and in assessing damages, it was error in the court to charge the jury to 
return a verdict for the full value of the property. If he is entitled torecover, it is only 
to the extent of his special interest in the property. —Lugenbeal v. Lemert, Sup. Ct. 
Ohio, Ohio L. J., March 15, 1884. 


RIPARIAN OWNERS. — Mills — Water-courses. — Every owner of land on the banks of a 
stream has a usufruct in the water, but can not diminish or divert the stream except 
that all water necessary for the use of men and animals may be withdrawn from it by 
natural or artificial means, but water cannot be taken from it for irrigation or such 
secondary purposes. After leave has been given to one under the statute to establish 
a grist mill on a water-course-the owner has a vested right which can not be taken away 
without just compensation, but this does not impair the right of any riparian owners 
along the stream to use the water. No one can lawfully erect dams or obstructions on 
a water-course which flows by the land of others except to operate a mill, and after 
leave obtained of the county court as provided by statute. — Anderson v. Cin. South. 
Ry. Ct. App. Ky., Ky. L. Rep., March, 1884. 


— On great lakes —Right of State to regulate— Fishing and erections in aid 
of. — Riparian rights upon the great lakes are, in theory, the same as upon navigable 
streams, and are not governed by any such proprietary division as high and low water 
mark. The submerged lands are appurtenant to the upland so far as their limits can 
be reasonably identified ; but in public waters the State law must determine how far 
rights in such lands can be exercised consistently with the easement of navigation. 
The State can forbid any erections in navigable waters, and on navigable streams, and 
along the great lakes can fix the distance beyond which private erections cannot be 
maintained. Fishing in open waters remote from the land is a maritime business-like 
navigation, and may be carried on with any suitable machinery, and even with stakes 
wherever it does not interfere with navigation and is not forbidden by law. And in 
narrow streams fishing from boats with lines can not be complained of by riparian 
owners, if the persons fishing have the right to be there.— Lincoln v. Davis, Sup. Ct. 
Mich., N. W. Rep., May 10, 1884. 


SET-OFF. — Certificates of deposit. — Certificates of deposit in a national bank are not 
“promissory notes payable on demand” within the meaning of Public Statutes, ch. 
77, sect. 14, and are not subject to the same set-off as are those notes. — Shute v. Pac. 
Nat. Bank, Sup. Jud. Ct. Mass., Rep., April 23, 1884. 


SL 
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SLANDER. — Privileged communications — Statements to public prosecutor.— A 
communication made to a State’s attorney in Illinois, his duty being to “ commence 
and prosecute” all criminal prosecutions, by a person who inquires of the attorney 
whether the facts communicated make out a case of larceny for a criminal prosecution, 
isa privileged communication, and cannot, in a suit against such person to recover 
damages for speaking words charging larceny, be testified to by the State’s attorney, 
even though there be evidence of the speaking of the same words to other persons than 
such attorney. — Vogel v. Gruaz, Sup. Ct. U. S., Rep., March 5, 1884. 


STATUTE. — Presumption of taking effect first moment of day of passage — Burden 
of proof.—In the absence of proof an act of Legislature is pr d to take effect 
from the first moment of the day on which it is passed. Where an act hasan exceptionin 
favor of pending actions, it is incumbent on a party who wishes to bring an action 
commenced on the same day, within the exception, to show, by proof, the exact time of 
day at which the act was passed.— Arrowsmith v. Hormening, Sup. Ct. Ohio, Am. L. 
Reg., April, 1884. 


STATUTE OF FRAUDS. — See FORCIBLE DETAINER. 


STOPPAGE IN TRANSITU.— See EQUITY. 


SURETYSHIP. —Surety —Agent—Notice.— Where an employer discovers a shortage 
in the accounts of his agent, it is his duty to notify the sureties of the agent of such 
shortage, and if he fails to do so and continues to entrust business to the agent, the sure- 
ties are not liable for any money collected by the agent after the discovery. The sureties 
are discharged, however, only from the time such discovery is made by the employer 
and not from the time he might with due diligence have discovered the shortage. The 
employer is not bound to use diligence to make the discovery but must report it as soon 
as made. —Conn. Mut. Life Ins. Co. v. Scott, Ct. App. Ky., Ky. L. Rep., March, 1884; Ins. 
L. J., April, 1884; Rep., May 7, 1884. 


— Construction — Bank clerk — Bank teller.— A bond by C. and his sureties that C. 
shall faithfully perform all his duties “as clerk”? in a bank may also cover other duties 
than those of a mere book-keeper, and may include such as are usually performed by a 
teller, if the evidence warrants the inference that the parties used the word “ clerk” in 
that extended sense. In such case the sureties may be liable for defalcations arising 
while C. was acting as teller.—Rollstone Nat. Bank v. Carleton, Sup. Jud. Ct. Mass., 
Rep., March 19, 1884. 


— Marshal— Attachment.— The taking by a marshal of the United States upon j a writ 
of attachment on mesne process against one person of the goods of ther is a b 
of the condition of his official bond for which his sureties are liable. — Lammon v. Feusier» 
Sup. Ct. U. S., Rep., April 23, 1884; Cent. L. J., May 9, 1884. 


— Bond against negligence of agent — Obtained by principal without inform- 
ing sureties of former acts of negligence.—S. had knowledge that his agent, by 
culpable carelessness, had lost money collected by him in the discharge of his duties, 
and for that reason required that he should either give bond to pay over all moneys 
hereafter received or collected by him, or quit his employment. S. did not inform the 
sureties of his agent’s former culpable carelessness and they had no knowledge thereof. 
Held, that the principal can not avail himself of the guaranty thus obtained. — Smith v. 
Josselyn, Sup. Ct. Com. Ohio, Ohio L. J., April 19, 1884; Week. L. B., April 21, 1884. 


— Agency—Blanks in bond—Pleading and evidence. — Whereto a scire facias to 
forfeit a criminal recognizance a plea was filed by the surety to the effect that he signed 
the bond when there was no obligee or penalty stated therein, and that the name of the 
obligee and amount of the bond had been since inserted in his absence, such plea was 
not a general plea of non est factum, but a special plea; and the onus of sustaining it was 
on the defendant. Where several criminal recognizances were to be given, and the 
same surety agreed to sign all of them, and did so, some of them being filled out at the 
time, and some of them having the name of the obligee and the amount blank, and the 
surety instructed the sheriff to fill such blanks, knowing the amount and the obligee, 
and thereupon left, and the blanks were filled accordingly, the bond was not invalid, but 
was binding on the surety. — Brown r. Colquitt, Sup. Ct. Ga., Rep., April 2, 1884. 


—— See PRINCIPAL- AGENT, 
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TAXATION. — Municipal corporations — Custom — Taxes. — Under the charter of the 
city of Savannah (Code, sect. 4847) the municipal authorities have power to classify and 
arrange the various business, trades, etc., carried on in the city into such classes of sub. 
jects for taxation as may be just and proper. Where such classification has been made, 
and a tax imposed upon persons engaged in the business of commission merchants or 
factors, and also upon agents of steamboats and vessels and upon agencies for ocean 
steamships, persons conducting more than one of these businesses could be required to 
pay a tax upon each, unless it should be made to appear that there was a custom of 
conducting the two occupations together of such universal practice as to justify the 
conclusion that by implication they were one and the same business. Authority to tax 
all persons exercising any profession or business may be exercised by taking each 


member of a firm so engaged separately.— Wilder v. Savannah, Sup. Ct. Ga., Rep., 
April 23, 1884. 


— Business occupations — Constitutional enumeration. — Under a constitutional 
provision for the taxation of peddlers, auctioneers, brokers, hawkers, merchants, com- 
merchants, and other like employments, and a further provision that other 
subjects or objects are to be taxed in such manner as may be “ consistent with the 
principle of taxation fixed in this Constitution” any occupation which is pursued for 
profit, as livery stables, may be taxed by a general law, although such business is not 
enumerated as one of the objects or subjects of taxation without valuation. — Howland 
v. City of Chicago, Sup. Ct. Ill., Rep., April 23, 1884. 


—— Tax on sale of intoxicating liquors supplied from manufacturers outside of 
State. — The imposition of the tax upon the business of selling intoxicating liquors 
supplied from manufacturers out of the State is not a license, and is not a violation of 
the constitution. It is a restraint upon such traffic through the police power of the 
State. The term “imports” or “exports” in the Federal constitution refers to goods 
passing from or to foreign countries, and does not affectinterstate commerce. — People 
v. Walling, Sup. Ct. Mich., Ch. Leg. N., May 3, 1884. 


—— See CONSTITUTIONAL LAW; CORPORATIONS; INTERNAL REVENUE. 
Tax SALE. — See PRACTICE. 


TELEGRAPH COMPANY. —See CONSTITUTIONAL LAW; DAMAGES. 


TITLE. — Rights to timber upon mortgaged land. — The right of a mortgagee to timber 
severed and sold without his knowledge or consent from mortgaged premises by the 
mortgager, is paramount to that of the vendee having no notice of the mortgage, and 
he may recover its value of the vendee in trover. A mortgagee is not estopped from 
claiming mortgaged property under his mortgage, by reason of having attached the same 
property, if at the time of the attachment he had no notice that the property was in- 


cluded within the mortgage. — Howe v. Wadsworth, Sup. Ct. N. H., Alb. L. J., April 19, 
1884. 


TRUSTS. — Secret trusts — Creditors —Joinder of parties. — Bona fide creditors should 
be accorded preference over a secret and hidden equity against the property of the 
debtor, of which they knew nothing at the time of giving credit; and provision to this 
end may be effectual in a decree entered in a suit to which such creditors are not par- 
ties by “ saving their rights.” In an action by a creditor to enforce his right of prece- 
dence over the holder of such secret trust, all the parties in interest may be joined, and 


the whole controversy settled in one suit.— Buck v. Webb, Sup. Ct. Col., Col. L. Rep., 
March 18, 1884. 


—— See MORTGAGE. 


Usury. — Mortgage — Reservation in—Same by agent for bonus. —To constitute 
a bona fide purchaser or assignee upon such forelosure sale, the purchase or assign- 
ment must be made for a valuable consideration, and without notice. Upon a loan of 
money intrusted to an agent for such purpose by his principal, and which is secured by 
a mortgage for the full sum loaned, with lawful interest, the voluntary act of the agent 
in reserving a “ bonus” for his own benefit, without any collusion with the mortgagee, 
who does not appear to authorize or ratify the act, or to derive any benefit from it, is 
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Usury — Continued. 
not presumptively a cover for usury on the part of the lender, and does not make the 
loan usurious. And receiving the mortgage and attempting io enforce it for the 
amount actually loaned, with lawful interest, does not amount to a ratification.--Jordan 
v. Humphrey, Sup. Ct. Minn., N. W. Rep., March 8, 1884. 


WARRANTY. — Sale of horse -- Evidence. — Where a horse is sold upon a warranty that 
the purchaser relies on, and there are defects which are not apparent upon simple 
inspection by a non-expert, and of which the purchaser is not informed, the vendor is 
liable fora breach of the warranty. Where the fact of & warranty is proved, evidence 
of opinions on the supposition of there being no warranty is immaterial, and cannot 
injure the defendant. — Vates v. Cornelius, Sup. Ct. Wis., N. W. Rep., March 8, 1884. 


—Sale by manufacturer on representations -- Liability of.—A foreign manu- 
facturer of a brand of iron, having sold a portion of it to a customer in this country, 
advised another customer, known to him to be a manufacturer of bolts and nuts, to buy 
of the first customer “a ton or so for sample, should you wish to test the quality with a 
view to import this year;” and such second customer, informing the manufacturer that 
he had acted on his advice, and finding the iron satisfactory for his purpose, ordered 
twenty tons of the brand: held, that this amounted to a warranty that the twenty tons, 
which were to be manufactured by plaintiff for defendant for such use in his business, 
should be equal in quality to such sample. — Dayton v. Hoagland, Sup. Ct. Ohio, Ohio 
L.J., March 8, 1884. 


— See CONSTITUTIONAL Law. 


WILL.— Contest as to validity — Witnesses. —In an action to contest the validity of a 
will, after defendant had offered the will and a certified copy of order of probate in 
evidence, and plaintiff had called one of the witnesses on whose testimony the will had 
been admitted to probate, who testified that he did not sign the will as a witness in the 
presence of the testator, defendant may then call other witnesses to the will, not called 
inthe probate thereof, and prove by them, that they signed it, as witnesses, in the 
presence of the festator, and thereby prove the due execution of the will. Where the 
name of the testator was not signed by himself, but by another person by his directien, 
the person so signing may be a witness to the execution of the will. Where another 
person signed the name of the testator to the will, by his direction, and in his presence, 
such signing is equivalent to a formal acknowledgment of the signature. — Trembley v. 
Trembley, Ohio Sup. Ct. Com., Ohio L. J., March 29, 1881; Week. L. B. (Supp.), March 
31, 1884. 


— Bequest — Equitable Title. — A. performed certain services for B., her uncle, upon 
the understanding that she was to becompensated. Afterwards he made his will, leav- 
ing her a bequest of ten shares of stock. In his lifetime he gave her the shares, though 
these continued to stand in his name on the books of the company. Held: the equit- 
able title to the shares passed to A. upon delivery, and she was entitled to have stock 
transferred by B.’s executors to her name on the books of the company. Held, also, 
the transaction was not void as being in the nature of a testamentary disposition. — 
Reed v. Copeland, Sup. Ct. Err. Conn., Rep., April 16, 1884. 


— Addition to will — Effect of— Revocation — Verbal expression of intention. — 
A writing upon asheet of paper attached to a will, or even upon the will itself, no 
matter how strongly the intention to revoke be expressed thereby, will not operate as 
a revocation, unless signed, attested, and subscribed in the manner provided by statute 
for the execution of a will; nor can verbal expressions of the intention to revoke be 
admitted to sustain such writing. — Ladd’s Will, Sup. Ct. Wis., Alb. L. J., May 3, 1884. 


— Construction — Distribution — Per capita — Per stirpes. — A. died in 1873 leaving 
a daughter B. and a grandson C., “ only heir” of a deceased daughter D. By the first 
clause of his will he devised and bequeathed a house, furniture, etc.,to B. By the 
second clause he bequeathed $30,000 to C. “‘in addition to” what he should thereafter 
give him. By the third clause he directed that his residuary estate should be “ equally 
divided between the heirs of the said B. who might be living at the time of said division 
and said C., each to share and share alike:” held, that the residue should be divided 
per stirpes. — Appeal of Osborn, Sup, Ct. Pa., W. N. C., April 17, 1884. 
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BI-MONTHLY LIST OF VALUABLE ARTICLES IN THE 
LAW PERIODICALS. 


DRUNKENNESS AS AN EXCUSE FOR CRIME. — Am. L. Reg., April, 1834. 
INSANITY IN WILL CONTESTS — BURDEN OF PROOF. — Cent. L. J., April 1], 1884. 
MANDATORY INJUNCTIONS. — Cent. L. J., April 25, 1884; May 2, 1884. 


